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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL HANEY,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9129908



)

OSBORNE CONSTRUCTION,
)
AWCB Decision No. 94-0055



)


Employer,
)
Filed with AWCB Fairbanks



)
March 10, 1994


and
)



)

AMERICAN INTERNATIONAL GROUP,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


This appeal of a reemployment benefits administrator designee (RBA) opinion, finding the employee eligible for reemployment benefits, was heard at Fairbanks, Alaska on February 15, 1994.  The employee was represented by paralegal Peter Stepovich of the Stepovich Law Office.  Attorney Tasha Porcello represented the petitioners.  The record closed at the end of the hearing.


It is undisputed the employee injured his head, shoulder and arm on November 21, 1991 while working for the employer.  The issue we must decide is whether the RBA abused her discretion in concluding the employee is eligible for reemployment benefits.  In her November 8, 1993 letter, she stated, in part:


Your rehabilitation specialist, Connie Olson, reported that your physician indicates that you are unable to return to your job at time of injury and to most jobs that you have done in the past ten years.  Dr. Dingeman indicated that you can return to work in route sales, DOT No. 251.357‑010, but cannot push a hand truck, dolly or other cart up or down stairs, carry clothes on hangers requiring over shoulder, supinated/flexed wrist.  Ms. Olson noted in her report that those modifications are not applicable to the description of route sales per SCODDOT and did not need to be addressed as deliveries are not part of that job.  I agree with Ms. Olson.  Route sales is a job that you have the physical capacities to perform.  Labor market survey was conducted by Ms. Olson and although she noted that there appeared to be many job opportunities on the West Coast, she did not document any job openings in her Alaska or West Coast survey contacts.  In my review of the Oct. 1, 1993, wage rates, I found that Anchorage Job Service did not have any openings for route salesperson over the previous four quarters.  The rehabilitation specialist 'must show via the labor market survey that job vacancies exist, see Ervin v. Golden Valley Electric, AWCB No. 91‑0283 (Oct. 30, 1991). Ms. Olson's labor market survey did not show any vacancies.  You have not received vocational rehabilitation for a prior workers, compensation claim, you have received an 8% permanent partial impairment rating from Dr. Dingeman and, finally, your employer is unable to offer you alternative employment per AS 23.30.041(f)(1). I find that you are eligible for reemployment benefits.


In her October 7, 1993 report, Rehabilitation specialist Connie Olson summarized the history of the employee's medical treatment.  She also described a meeting she had with the employee's treating physician, Robert Dingeman, M.D., as follows:


During our meeting with Dr. Dingeman on September 13, 1993, he responded that he recommended no further treatment.  The physician said that Mr. Haney was medically stable and he stated that Mr. Haney's physical capacities allowed him to lift 30 lbs. occasionally.  He should avoid any repetitive load on the right wrist, no repetitive impact or repetitive use of a screwdriver.  Dr. Dingeman stated that these capacities are not expected to increase.  He further stated that Mr. Haney has no other limitations.


The doctor reviewed 3 job analyses and disapproved Carpenter and Machine Operator.  He approved with modifications the job of Route Salesman noting that he could not push a hand truck, dolly or cart up or down stairs.  He also indicated that Mr. Haney should not carry hangers with clothes over the shoulder with the wrist in a supinated/flexed position.


At hearing, rehabilitation specialists Olson and Lois Dale testified they believe the employee is not eligible for reemployment benefits because he has worked as a route salesman in Texas in the last ten years.  They testified that these jobs exist and that, when openings occur, a number of companies stated they would "consider" hiring the employee.  They believe the employee can "compete" in the labor market.


Rehabilitation specialist Vince Gollogly testified at hearing that he believes the employee cannot compete in the labor market.  He found only one current opening, for which 120‑250 applications were expected to be received.  Given the employee's lack of recent experience, Gollogly concluded the employee has no chance of getting the job.  We must decide whether the RBA abused her discretion in concluding the employee is eligible for reemployment benefits because suitable jobs do not exist in the labor market.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e)(2) requires a physician's prediction that the employee will have physical capacities:


that are less than the physical demands of the employee's job as described in the United states Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for . . . (2) other jobs that exist in the labor market that the employee has held or received training for within the 10 years before injury . . . .


AS 23.30.041(p) includes some relevant definitions:


(2) "employability" means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee's physical status imposed by the compensable injury; (3) "labor market" means a geographical area that offers employment opportunities in the following priority;


(A)  area of residence;


(B)  area of last employment;


(C)  the state; . . . .


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Toboluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA’s decisions.  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision NO. 91‑0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1991), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


In this case, unlike Yahara, there is no dispute between physicians about the employee's physical capacities.  Instead, the dispute is between rehabilitation specialists as to whether jobs exist in the labor market that are within the employee's physical capacities.


In Deborah Ervin v. Golden Valley Electric Asso., AWCB No. 91‑0283 (October 30, 1993), we stated:


[S]ubsection .041(e) requires that suitable job vacancies must be identified within the labor market, before the employee is ineligible for reemployment benefits.  Stated differently, we find subsection .041(e) requires a showing by the defendants of an employment opportunity.


The term "employment opportunities" as used in the definition of "labor market" is not defined in subsection .041.  Commonly, however, the term "opportunity" refers to "a combination of circumstances favorable to a purpose" or "a good chance or occasion, as to advance oneself." Webster's New World Dictionary, 998 (2nd College Ed. 1980).  In other words, we conclude that in order for an employment opportunity to exist, a job must be available within the labor market.  Therefore, we find the employee is eligible for reemployment benefits unless job openings can be identified in the labor market which have physical demands that are within the employee's physical capacities and which meet the requirements of subsection .041(e).


In the course of reviewing an RBA appeal, we are permitted to take additional testimony and evidence.  See, e.g., Kelley v. Sonic Cable Television of Alaska, Superior Court No. 3 AN 89‑6531 CI (February 19, 1991); Quirk v. Anchorage School Dist., Superior Court No. 3 AN 90‑4509 CI (August 21, 1991). in this case, additional evidence presented included the report and testimony of rehabilitation specialist Gollogly.  Despite the differing opinions of specialists Olson and Dale, Gollogly concluded that job opportunities do not exist within the employee's physical capacities.  Upon reviewing the entire record, we are not left with the definite and firm conviction that the RBA made a mistake in finding the employee eligible for reemployment benefits.  Accordingly, we conclude that her decision must be affirmed.


The employee requests an award of attorney fees under AS 23.30.145(b) for successfully defending the employer's petition.  The governing standard for an award of reasonable attorney fees is found in 8 AAC 45.180(d)(2), which provides as follows:


In awarding a reasonable fee under AS 23.30.145(b) the Board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services and the amount of benefits involved.

We are also to take into account the contingent nature of workers' compensation claims.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).


Prior to the hearing, the Stepovich Law Office filed a statement of attorney fees for services performed from March 30, 1993 through February 10, 1994.  Attorney Michael Stepovich bills his time at $135.00 per hour and paralegal Peter Stepovich charges $75.00 per hour.  Together they billed 17.6 hours for a total charge of $1,974 for services rendered.  Paralegal Stepovich worked an additional two hours on this case on the day of hearing.  The Stepovich Law Office also submitted a billing for photocopy costs and long distance telephone calls totaling $11.02.


After reviewing the factors listed above and the itemization of services performed, we find the attorney fees, paralegal costs and other costs charged are reasonable.  In the absence of objection to the itemizations presented, we find the fees and cost billings presented, plus reimbursement for time spent at hearing, shall be paid.


ORDER

1.  The RBA decision finding eligibility for reemployment benefits is affirmed.


2.  The petitioners shall pay the employee's reasonable attorney fees and costs in accord with this decision.


Dated at Fairbanks, Alaska this 16th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Ray Kimberlin 


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Michael Haney, employee/respondent; v. Osborne Construction, employer; and American International Group, insurer/petitioners; Case No. 9129908; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 16th day of March, 1994.



Cathy  D.Hill, Clerk
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