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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EARL R. WILLIAMS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9118347



)

GRACE DRILLING COMPANY (BSI),
)
AWCB Decision No. 94-0056



)


Employer,
)
Filed with AWCB Anchorage



)
March 16, 1994


and
)



)

TRANSPORTATION INSURANCE CO.'S,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


Employee’s claim was previously heard on August 19, 1993.  We found Employee proved his condition was medically unstable.  We awarded temporary total disability benefits, and ordered him to attend a pain clinic.  Williams v. Grace Drilling Company,(BSI), AWCB Decision No. 93‑0231, (September 17, 1993).


A dispute has arisen over Defendants' obligations as a result of our previous decision and order.  Now Employee seeks an award of temporary disability benefits, a penalty, and statutory minimum attorney’s fees.  His claims were heard at Anchorage, Alaska on March 2, 1994.  Employee, who is represented by attorney Charles Coe, participated telephonically.  Defendants are represented by attorney Constance Livsey.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is presently 59 years old, was injured in the course and scope of his employment on July 27, 1991.  At the time of the injury he was employed as an industrial electrician.  He was injured when an air clutch slipped off a forklift, and he tried to hold on to it.  We incorporate our findings by reference from our previous decision, and briefly summarize the relevant facts.


Defendants accepted Employee's injuries as compensable.  They paid temporary total disability (TTD) benefits to May 27, 1992.  On June 3, 1992, Defendants filed a controversion notice contending Employee was medically stable, and that he had preexisting conditions which were only temporarily aggravated by his injury.  At the August 1993 hearing Defendants contended Employee's benefits should be terminated because he was not minimizing his disability by attending a pain clinic program.


In May 1992 Employee was evaluated by the Seattle Bone & Joint Physicians.  Timothy Steege, M.D., a neurosurgeon, examined Employee.  He diagnosed Employee as having a low back strain with symptoms far out of proportion to objective findings.  He believed Employee had a functional overlay or conversion reaction.  He found Employee’s present condition was probably partly due to the injury, as he had pre‑existing medical problems.  He believed Employee was medically stable, since there was no objective evidence to support Employee's claim that he was progressively losing strength.  Dr. Steege recommended a myelogram and, if it was nonrevealing, he recommended a pain clinic program.


Alan Breen, Ph.D., a clinical neuropsychologist also examined Employee in May 1992 at Defendants' request.  He stated that Employee's problems reflected a re‑exacerbation of his preexisting conditions.  He had guarded optimism for Employee's recovery, noting that Employee overcame similar problems once before.  He agreed with Dr. Steege's recommendation for a pain clinic.


Treatment at a pain clinic also had been mentioned by Paul Craig, Ph.D. He stated that if the goal were to reactivate Employee to return to work, a pain clinic program would be appropriate.


Employee's treating physician Marcus Deede, M.D., agreed with some of Dr. Steege's findings and disagreed with others.  He agreed with the recommendation of treatment at a pain clinic.


Because of the dispute in opinions between Employee's physician and Defendants' physicians, pursuant to AS 23.30.095(k) Employee was examined by our choice of physician.  Douglas Smith, M.D., an orthopedic specialist, examined Employee on April 19, 1993.  He believed Employee was not medically stable at the time he examined him for two reasons.  First, Employee's symptoms had improved as a result of epidural steroid injections by Leon Chandler, M.D.  Second, he believed Employee suffered from a chronic pain syndrome which was treatable and treatment could provide measurable improvement in his functional capacities.  Dr. Smith testified that Employee would reach medical stability, absent treatment in a pain clinic, at about 45 days after the last injection on April 6, 1993. (Smith Dep. at 32 ‑ 33).


In our previous decision, we found Employee suffered from two pre‑existing conditions; namely, degenerative disc disease and a tendency to develop a chronic pain syndrome.  We found Dr. Smith’s testimony adequate to raise the presumption of compensability.  We found Defendants did not produce evidence to overcome the presumption that Employee’s injury aggravated his pre‑existing conditions, particularly his chronic pain syndrome.


We then considered whether Employee was medically stable.  We found that Employee would have been medically stable as defined by AS 23.30.265(21) by mid‑May, 1993.  However, we found Dr. Deede testified Employee was medically stable, but he recommended treatment at a pain clinic to deal with the psychological aspect of Employee's condition.  Dr. Smith testified Employee was not medically stable at the time he examined him in April 1993, though he would expect medical stability to occur in early June 1993 absent participation in a pain clinic program.  Dr. Smith stated that a pain clinic program may be necessary to resolve his multiple complaints and problems.  We found Dr. Breen believed Employee could improve with treatment at a pain clinic.  Dr. Steege also recommended a pain clinic.


Based on this evidence we concluded in our September 17, 1993 decision and order:


We find the implication from all of the physicians' opinions was that with treatment at the pain clinic, Employee could reasonably be expected to return to work since his objective physical findings did not preclude working.  We find Employee has rebutted the presumption [of medical stability].  We find by a preponderance of evidence that additional medical treatment, specifically treatment at a pain clinic, could reasonably be expected to result in objective measurable improvement . . .


Because we have concluded that Employee has rebutted the presumption of medical stability, we find he is entitled to TTD benefits from May 28, 1992 to the present.  Employee is entitled to payment of interest at the annual rate of 10.5 percent on the unpaid TTD benefits we have awarded.


We find Employee would likely benefit from treatment at a pain clinic.  We will order Employee to attend a pain clinic.  The evidence indicates a suitable pain clinic for Employee is not available in Alaska.  We direct the parties to work together to select an appropriate pain clinic, and direct Defendants to make the necessary arrangements to provide for Employee's transportation and payment of the expense of the pain clinic.  If the parties are unable to agree upon a pain clinic, either party may petition us to select a pain clinic.


We found Defendants had not offered Employee treatment at a pain clinic.  Accordingly, we rejected their argument that Employee’s benefits should be terminated for failure to minimize his disability.  We ordered Defendants to "pay Employee TTD benefits beginning May 28, 1992 and continuing to the present."


Defendants paid Employee TTD benefits to September 17, 1993, the date our decision was filed, and then stopped payment.  Defendants have no new evidence to support the termination of benefits.  Instead, they rely upon Dr. Smith’s opinion that Employee would be medically stationary as of 45 days after his April 19, 1993 examination, unless Employee was enrolled in a pain clinic.  They contend that if we intended TTD benefits to continue beyond September 17, 1993, we would have ordered them to pay Employee TTD benefits "until he enrolls in a pain clinic."


Defendants do not allege that Employee was uncooperative in enrolling in a pain clinic.  They admit the parties agreed Employee could enroll in the pain clinic operated by the Veteran's Administration (VA) in Long Beach, California.  Defendants paid TTD benefits again effective January 4, 1994, when Employee started the pain clinic.  Defendants stopped paying TTD benefits at the end of January.  Defendants represented that it was their understanding from talking to the medical director and from his letter that the program would he only three to four weeks long.  The letter Defendants referred to at the hearing is not in evidence.


Defendants contend that it is premature for us to hear the issue of TTD benefits because Employee has failed to provide medical records showing he is being treated at a pain clinic.  Defendants acknowledge they have been able to get information verbally from the medical director and the physicians at the VA facility without difficulty, but contend no determination can be made without written medical records.


Employee testified telephonically from the VA facility in Long Beach at the hearing.  He testified under oath that he has not yet been released, although he is expecting to be released soon.  He is still involved in therapy and having medical tests performed.


Defendants contend the issue of a penalty was not properly raised and can not be decided.  Employee did not request a penalty in his November 22, 1993 claim.  Employee contended that the issue was properly raised.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The propriety of Defendants' decision to stop paying Employee TTD benefits on September 17, 1993, rests on the medical stability of the employee's condition as of that date.  AS 23.30.185 provides, "Temporary total disability may not be paid for any period of disability occurring after the date of medical stability."  AS 23.30.265(21), in turn, defines "medical stability" as:


the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992), the court noted that AS 23.30.265(21) restricted the application of the presumption provided in AS 23.30.120.  By implication, we presume a presumption of continuing TTD still applies to some extent when an employee seeks continuing TTD compensation based on the assertion that his/her condition is not medically stable.
   The employee may rely on a presumption that he was not "medically stable."


The determination of medical stability under AS 23.30.265(21) turns on the presence or absence of a reasonable expectation of "objectively measurable improvement" resulting from additional medical care or treatment.  Consequently, we conclude it is the type of complicated medical question which requires some medical evidence to raise the presumption of compensability, and substantial medical evidence to rebut the presumption once raised.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978); Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


We previously considered Dr. Smith’s opinion, along with all the other evidence, and concluded Employee had proven by clear and convincing evidence that he was not medically stable as of the date of the last hearing.  This is long past the 45 days after Dr. Smith's evaluation of April 19, 1993, which Defendants cite as justifying the termination of benefits on September 17, 1993.


Because Employee proved he was medically unstable, he enjoys the presumption of continuing disability provided by AS 23.30.120. Defendants chose to ignore our findings and the presumption in AS 23.30.120. They terminated benefits without obtaining medical evidence showing a change of conditions.  They are trying to reargue the claim, using evidence which we have already considered and from which we have already made findings of fact, without following the procedures in AS 23.30.130 or 8 AAC 45.150.  We will not permit them to do so.


We find Employee cooperated in selecting and enrolling in a pain clinic.  We find Defendants failed to present medical evidence of a change in his condition.  Based on the findings in our September 17, 1993 decision, we find Employee remains medically unstable and entitled to TTD benefits.


Under Baker and Kramer, Defendants must present evidence that Employee is no longer disabled.  We find they have failed to do so.  In fact, the evidence is quite to the contrary.  At the time of this most recent hearing, Employee was still being treated and evaluated at the VA facility in Long Beach, California.  We have no evidence that he has completed the pain clinic program.


The court has already addressed Defendants’ argument that Employee has failed to provide medical reports to verify his ongoing disability which justifies terminating his benefits.  In Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the court stated:


As to the first stated reason for the controversion, that Harp failed to provide ongoing verification of her disability, the employer possessed no evidence that Harp was not disabled.  Because the Act does not require an employee to provide updates of her medical condition, an employer must not be allowed to unilaterally terminate benefits when an employee fails to provide medical verification of her ongoing disability.


Defendants argued that if we intended benefits to be paid after September 17, 1993, we would have ordered them to do so.  Currently, we have interpreted the Alaska Workers' Compensation Act as permitting the employer to determine when to start and stop benefits.  But see Murdock v. Anchorage School District, 3AN‑91‑9238 CI (Alaska Super. Ct., 3rd Judicial Dist.) (November 20, 1992).  We have no crystal ball to determine the length of Employee’s temporary total disability.  We cannot engage in speculation in making our findings.  Had we ordered Defendants to pay benefits "until Employee entered a pain clinic" and Employee refused to attend a pain clinic, Defendants would have been required to seek approval from us to stop paying benefits.  This could have resulted in a substantial overpayment.


Employee seeks a penalty for Defendants' failure to pay TTD benefits after September 17, 1993.  The claim filed by Employee did not list this as an issue.  Employee did not later amend this claim to include this issue.  No pre‑hearing conference was held so there was no opportunity to include it as an issue at the hearing.  Employee filed a brief in which the issue was first mentioned.  However, it was filed February 22, 1994, less than five working days before the hearing, and does not meet the 10‑day notice requirement of AS 23.30.110.  We conclude the issue was not properly raised, and cannot rule on it at this time.


We find Defendants controverted Employee's claim for TTD benefits for purposes of AS 23.30.145(a).  We find Employee has prevailed on his claim for TTD benefits.  Accordingly, Employee is entitled to statutory minimum attorney's fees in addition to the fees previously awarded.


ORDER

1.  Defendants shall pay Employee temporary total disability benefits from September 17, 1994 to the present.  Defendants may credit against this award any temporary total disability benefits already paid Employee for this period.


2.  Employee's claim for penalty was not properly raised and cannot be decided at this time.


3.  Defendants shall pay Employee's attorney statutory minimum attorney's fees on the benefits awarded above in addition to the fees previously awarded.


Dated at Anchorage, Alaska this 16th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Florence Rooney 


Florence Rooney, Member



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member

RJQ:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Earl R. Williams, employee/applicant; v. Grace Drilling Company (BSI), employer; and Transportation Insurance Co.'s, insurer/defendants; Case No. 9118347; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of March, 1994.



Brady D. Jackson III, Clerk
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    �Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991); Wien Air Alaska v. Kramer, 807 P.2d 471 (Alaska 1991).  Both these cases involved injuries which occurred before the effective date of the 1988 amendments to the law.  Prior to those amendments, medical stability was "irrelevant" to a determination of entitlement to TTD compensation .  Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).







