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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL DAFERMO,
)



)


Employee, 
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8627838


v.
)



)
AWCB Decision No. 94-0060

MUNICIPALITY OF ANCHORAGE,
)

(self-insured)

)
Filed with AWCB Anchorage



)
March 18, 994


Employer,
)


  Petitioner.
)

                                                                                       )


We heard this petition to dismiss the employee's claim under AS 23.30.100 and AS 23.30.105 in Anchorage, Alaska on February 18, 1994.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employer was represented by attorney Richard Wagg.  The record closed when the hearing concluded.


ISSUES

1.  Whether the employee's claim should he barred under AS 23.30.100.


2.  Whether the employee's claim should be barred under AS 23.30.105.


EVIDENCE SUMMARY

The employee worked for the employer as a computer technical coordinator from February 1985 to May 23, 1986.  (Employee dep.  Exhibit 3)  He testified he began to develop eye pain, blurred vision and focusing difficulties while working for the employer. (Id. at 22‑23, 26, 32‑33).  He also had difficulty working under fluorescent lighting, which has always bothered him. (Id. at 22).  The difficulties affected his ability to do his job. (Id. at 32‑33).


The employee testified he told his supervisor, Al Korz, about his eye problems, and Korz recommended the employee go to Jon A. Shiesl, M.D., an eye physician and surgeon.  Dr. Shiesl examined him on June 12, 1985.  The employee testified Dr. Shiesl prescribed glasses for him in an attempt to resolve his eye problems.
  (Id. at 25).  However, the prescriptions were ineffective.


The employee quit his job with the employer May 1986, one of the main reasons being his inability to resolve his visual difficulties.  (Id. at 31‑32).  He felt his visual problems restricted his ability to continue working with computers. (Id. at 36).


He testified that when he quit, he did not tell anyone he was leaving because of his visual difficulties.  In his letter of resignation, he indicated he was going to start a company.  He testified he did not think anyone was interested in his visual problems.  When asked why he did not tell someone, he stated he did not know the name of the condition he had. (Id. at 37).


Moreover, he testified that at some point, he told his immediate supervisor, Keith Stout, that he was experiencing eye problems, and Stout responded "It sounds like a personal problem."  (Id. at 34).  The employee stated that because of his statement, he felt embarrassed to bring up the matter of his eye problems.  The employee added that although he felt he was having some serious visual problems, he hoped they could be solved by the prescriptions from Dr. Shiesl. (Id. at 33‑34).


However, the employee stated his vision problem worsened after he left his job with the employer. (Employee dep. at 39).  He moved to California and attempted to operate a trucking company with some friends, but the business did not last.


He then moved to Richmond, Virginia, where he was an ad hoc programmer from March 31, 1988 to May 24, 1988.  He indicated he left that job because of the company's failure to pay required overtime.  (Employee dep. exhibit 3).  He then returned to Alaska where he worked as a computer operator from June 15, 1988 to August 24, 1988.  He left that job because of an "ethical conflict with employer."  (Employee dep. exhibit 3).


He testified he then sought help from the State Division of Vocational Rehabilitation (DIR).  He further testified the DIR referred him to several physicians.  He stated that eventually, the DIR denied his request for assistance.  He asserts that none of the physicians he saw between February 1989 (when he last saw Dr. Shiesl) and January 10, 1991 diagnosed the exact nature of his eye condition. (Employee brief at 3).


The employee was again examined by Dr. Shiesl on April 18, 1988 and February 27, 1989.  The only records in the file indicate Dr. Shiesl prescribed lenses for him.  There is no record of a diagnosis.


On November 24, 1990, he was examined by Thomas Harrison, M.D., an ophthalmologist.  Dr. Harrison's report states the employee complained of eye trouble during the past two years.  The doctor noted the employee had a history of photophobia.  He recommended artificial tears and a humidifier, among other things.


On April 2, 1991 the employee was examined by Janet Steinberg, D.O., an optometrist in the Scheie Eye Institute, at the University of Pennsylvania, Philadelphia.  Dr. Steinberg's letter states the employee "first became aware of his visual symptoms when he entered a graduate program and had to do a lot of reading."  He also reported the difficulty occurred in his previous job as a computer programmer.  Dr. Steinberg's working diagnosis was "asthenopia due to chronic over minus spectacle correction." (Steinberg April 23, 1991 letter to Thomas Bosley, M.D.).  Dr. Steinberg referred the employee to Thomas Bosley, M.D., when she was unable to explain the employee's complaint that he could not see out of some newly prescribed eyeglasses.


Dr. Bosley found the employee's neuroopthalmic examination significant for evidence of "minimal left hemispheric dysfunction [which] corresponds to Mr. Dafermo’s difficulty with certain language functions as well."  (Bosley April 26, 1991 report at 2).  Dr. Bosley felt it was most likely the employee became symptomatic in the "relatively recent past because of the additional stress that he has put on his language system by attending graduate school and by taking a job as a computer programmer."


The employee argues that his "most definitive diagnosis" of his eye problems was from James Sheedy, O.D., Ph.D., an associate professor at the University of California at Berkeley, who conducted an examination on February 26, 1993.  In a June 8, 1993 letter, Dr. Sheedy states the employee has moderate myopia which is corrected by his current glasses.  Dr. Sheedy also indicates the employee has esophoria, and his dry eye complaints are likely related to and aggravated by working in front of a computer, where a person's blink rate decreases significantly.  (Sheedy June 8, 1993 letter to Phyllis Levity at 1).  Finally, Dr. Sheedy could not determine a cause for the employee's photophobia (complaints related to bright or fluorescent lights).


The employee testified he first received an accurate diagnosis of his visual problems when he received the report from Dr. Sheedy. (Employee dep. at 71).  However, in his "Opposition to Petition to Dismiss" at 6‑7, he contends he was not aware of the nature of his disability and its work‑relatedness until he received Dr. Steinberg’s September 3, 1991 letter which included a copy of Dr. Bosley's impression and diagnosis.  He argues he promptly filed a Notice of Injury dated November 1, 1991, and an Application for Adjustment of Claim dated November 11, 1991, after becoming aware of the diagnoses.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Notice.


The employee asks us to deny and dismiss the employer's petition.  Regarding the issue of notice, he cites to W.R. Grasle Company v. Alaska Workmen's Compensation Board, 517 P.2d 999 (Alaska 1974), to support his assertion that he had no "chargeable knowledge" until receipt of the Steinberg and Bosley letters.  (Employee Opposition at 7).  He also contends his medical "diagnoses are highly technical."  (Id. at 8).  He asserts that if none of the physicians who examined him from 1985 to 1991 could identify his problem, the employer should not expect him to do so either.


The employer asserts the employee was aware of his disability and its work relationship in 1986 when he quit working.  It goes on to argue that the employee's notice of injury and claim were both late because the employee failed to notify the employer of the work injury for over five years after the alleged injury.  (Employer Memorandum at 4).


The employer acknowledges that if we find the employee's injury is latent, his claim may not be barred.  However, the employer contends the injury is not latent because the employee knew, or in the exercise of reasonable diligence, should have known of the nature of his disability and its relation to his employment in 1986.  To support its assertion, the employer cites Pride v. Swank Construction, AWCB Decision No. 93‑0272, AWCB Case No. 8314007 (October 29, 1993).  The employer contends the panel in Pride dismissed the applicant's claim under circumstances similar to those here, and we should likewise dismiss the claim here.  Therefore, it argues, his claim should be barred by AS 23.30.100 and AS 23.30.105.


AS 23.30.100 provides as follows:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall he given within 30 days after the date of such injury or death to the board and to the employer.


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


The Alaska Supreme Court has held that the 30‑day limitation serves a dual purpose, "first, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P. 2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761.  (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id. at 761‑762.


At the outset, we find the employee did not give notice within 30 days of his alleged injury. 
  We find the employee gave the employer notice on November 1, 1991, when he signed the Notice of Injury.  Clearly, this was several years after the alleged May 1986 injury.


Further, we find the employee failed to notify the employer within 30 days after he received the letter, from Dr. Steinberg, which he asserts is the first time he knew of a valid and accurate diagnosis of his condition and its work‑relatedness.  Although we find the statute of limitations was suspended until the employee received the letter from Dr. Steinberg, Sullivan, 518 P.2d at 761, he still failed to file notice of injury within 30 days.  Therefore, we must next determine whether, despite this failure to timely notify the employer, his claim is not barred under one of the enumerated exceptions in AS 23.30.100(d).


We will first determine whether the employee’s failure to timely notify the employer is excused under AS 23.30.100(d)(1).  We find the employee notified two of his supervisors, who we find are the employer’s agents under subsection 100(d)(1).
  One supervisor, Korz, referred the employee to a physician and made no further investigation of the employee's problems.  However, we find no evidence that Dr. Shiesl related the employee's problems to his working on computers, or that the employee told Korz his eye problems were work‑related.


Based on the employee's testimony, we find the second supervisor, Stout, determined the problem was personal in nature, and not work‑related.  However, the employee could not recall exactly what he told Stout.


We find the employee was an intelligent individual, with significant experience in computers.  (Employee dep. exhibit one).  We find he believed his problem was work‑related when he left employment with the employer; yet, he failed to take reasonable action to seek treatment or get a diagnosis.  We find his supervisor, Korz, did all he could with the symptoms reported by the employee; that is, he referred the employee to a physician.  We find, based on the evidence presented, Korz had no further responsibility to investigate the work‑relatedness of the matter.


We also find that Stout had no reason to believe that the employee’s eye symptoms were other than personal in nature.  There is no evidence the employee indicated the computer work was straining his eyes.


Therefore, we find the employer was prejudiced by the employee's failure to report he may have sustained a work‑related problem.  We find the employer had no way of knowing the employee's symptoms may have been work‑related because the employee did not report them as such.  We find the employee's failure to report his symptoms as potentially related to his computer work prejudiced the employer's ability to conduct an investigation into the matter.


Further, we find no satisfactory reason for the employee's failure to give notice of injury at the time he suffered the symptoms.  We find the employee's failure to report the injury undermined the employer's ability to investigate the facts of the matter.


Further, we find the employee believed his visual problems were serious and work‑related when he quit work for the employer.  Despite this belief, he failed to file a notice of injury.  We find his failure to file notice unreasonable under these circumstances.  Sullivan, 518 P.2d at 759.


For all the above reasons, we grant the employer's petition to bar the employee's claim under AS 23.30.100.  The employee's claim is denied and dismissed.

II.  Claim.


The employer also argues the employee's claim should be dismissed under AS 23.30.105, which provides in pertinent part:


(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The court in Grasle at 517 P.2d 999, 1001‑1002, also construed this statute.  The court stated:


We must decide how the confusing limitation of actions section, AS 23.30.105, applies to Raith's claim, and whether the Board made a supportable finding that the claim was timely filed under the "latent defects" provision of the statute.


AS 23.30.105(a) contains three sentences of potential applicability to claims for physical injury.  The first establishes a two‑year limitation commencing when "the employee has knowledge of the nature of his disability and its relation to his employment and after disablement." Previously we concluded that "knowledge" imports also chargeable knowledge.  [footnote omitted].


We come now to the 1962 amendment, which provided that full right to claim should exist, "time limitations notwithstanding", [sic] where the disability is caused by “latent defects . . .”  It appears clear to us, however, that by "defects" the legislature intended "injury". [sic]  The term "latent injury" 'has a generally accepted meaning, and we hold in accordance therewith that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment.  This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two‑year statute.


In Employer's Liability Assurance Corp. v. Bradshaw, 417 P.2d 600, 601 (Alaska 1966) the supreme court held that a layman "should not be expected to diagnose a condition which physicians whom he had consulted . . . failed to diagnose."  Moreover, in Grasle, 517 P.2d at 1005, the court indicated an employee must file a claim based on a latent defect within two years after it becomes discoverable.


In addition, the court has held that the test for judging timeliness in filing a claim is when a reasonably prudent person would recognize the nature, the seriousness and the probable compensable character of the injury or disease.  Fox v. Alascom, Inc., 789 P.2d 1154, 1158 (Alaska 1989).


We find the employee did not sustain a latent injury here. we find he is an intelligent individual, with considerable computer experience and achievement in college classes. (Employee dep. exhibit 1).  We find, taking into account the employee's education and intelligence, that in the exercise of reasonable diligence, the employee could have come to know the nature of his disability and its relation to his employment long before the diagnoses by Dr. Bosley and Dr. Sheedy.  We find that the employee reasonably could have, but did not recognize the nature and seriousness of his problem or relate the problems to work prior to the examinations by these doctors.  His failure to do so for five years after his injury was unreasonable.


Accordingly, we grant the employer's petition to bar the employee's claim under AS 23.30.105. The employee's claim is denied and dismissed under AS 23.30.105.


ORDER

1.  The employer's petition to dismiss the employee’s claim under AS 23.30.100 is granted.


2.  The employer's petition to dismiss the employee's claim under AS 23.30.105 is granted.


Dated at Anchorage, Alaska this 18th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


Dissent of Designated Chairman Torgerson

I respectfully dissent.  I find the evidence shades in the employee's favor on both the notice and claim issues.


Regarding notice, I would find the employee’s supervisor, Stout knew the employee was experiencing problems (and therefore a possible injury) but failed to take reasonable action to investigate the work‑relatedness of them.  Instead, Stout concluded the employee's problems were personal rather than work‑related.  Stout's failure to follow through with the employee's complaints negates, in my view, any prejudice the employer might suffer because of the late filing of notice.


Secondly, I find the employee has a satisfactory excuse for not reporting the injury sooner.  Although he felt his injury was serious, he still believed, when he quit employment in 1986, that prescriptions would solve his problem.  Moreover, the evidence indicates no doctor provided a specific diagnosis or related the employee's problems to work until Dr. Bosley gave his opinion.  The employee cannot be expected to diagnose what the physicians were unable to diagnose.


Finally, I would find the employee sustained a latent injury here.  I would find the employee could not recognize the probable compensable character of his claim until he received the diagnoses from Dr. Bosley, assuming Dr. Bosley, in discussing computer programming, was referring to the employee's work for the employer.  Although he was seen by several physicians before Dr. Bosley's examination, none of them appears to have provided a diagnosis or opinion on the work‑relationship of his vision difficulties.


Since the employee filed a claim within two years after Dr. Bosley's diagnosis, I would find his claim timely.  Therefore, I would deny and dismiss the employer's petition under AS 23.30.105.



M.R. Torgerson, 



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filled.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Dafermo, employee/respondent; v. Municipality of Anchorage, employer (self‑insured)/petitioner; Case No. 8627838; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of March, 1994.



Brady Jackson III, Clerk
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    �The only records we could find were those for prescriptions i.e., we could not find any chart notes or physician's reports of the employee's examinations by Dr. Shiesl.


    �Accord, Morrison�Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


    �We will assume, solely for the purposes of determining this dispute on the statutes of limitation, that the employee sustained a compensable injury.


    �We find the employer did not refute the employee's testimony on reporting his symptoms to the supervisors.







