
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARGARITA ROBLES,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8930223



)

PROVIDENCE HOSPITAL,
)
AWCB Decision No. 94-0062



)


Employer,
)
Filed with AWCB Anchorage



)
March 21, 1994


and
)



)

AETNA CASUALTY & SURETY,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We heard this matter on January 19, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


ISSUES

1.  Is the employee entitled to temporary total disability benefits from December 22, 1992 through February 15, 1993 and from July 29, 1993 through the present and continuing?


2.  Is the employee entitled to temporary partial disability benefits from February 16 through July 29, 1993 and from July 29, 1993 through the present and continuing?


3.  Is the employee entitled to permanent total disability benefits?


4.  Is the employee entitled to attorney's fees?


SUMMARY OF THE EVIDENCE

Robles, who was working in the sterile processing department of Providence Hospital in August 1989, slipped and landed on her flexed right knee.  In December 1989, David McGuire, M.D., diagnosed a medial meniscus tear.  The employee underwent arthroscopy of the right knee in January 1990 and was found to have a tear of the medial meniscus and cartilage destruction over the medial femoral condyle.  The employer accepted her claim and started paying temporary total disability benefits and medical expenses.


On April 10, 1991, Dr. McGuire gave Robles a permanent partial impairment rating of 8% of the whole person under the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd Edition) (Guides).  He also stated that her condition was considered medically stable at that time (Dr.  McGuire's "TO WHOM IT MAY CONCERN" letter dated April 10, 1991).   Based on this rating, the employer paid Robles her permanent partial impairment benefits on April 23, 1991.


On September 7, 1992, Robles suffered a non‑work‑related injury to her left knee.  Dr. McGuire's diagnosis was "Probable acute onset, Chondromalacia femur.,, (Dr.  McGuire's chart notes dated September 10, 1992).  On November 9, 1992, Dr. McGuire noted the employee was having considerable pain in both legs.  Because her condition was getting progressively worse, he recommended she change jobs and find one which required a minimum of walking and standing.  (Dr. McGuire’s chart note dated November 9, 1992).  On November 10, 1992, the doctor advised the employer that Robles was limited to standing and walking up to one‑half hour, lifting and carrying up to 10 pounds, sitting up to four hours at one time, pushing and pulling up to 10 pounds, and working up to eight hours a day.  He commented that "Margarita must have a job that requires minimum walking and standing.  Her knee is (are) getting worse."  (Dr.  McGuire's fax dated November 10, 1992).  Later the doctor stated that because of continuing problems in her legs, she needed to change occupation and, accordingly, he recommended vocational rehabilitation. (Dr.  McGuire's "TO WHOM IT MAY CONCERN" letter dated December 21, 1992).


On December 21, 1992, Robles met with Ron Langford, the employee’s Assistant Director, and Kathleen A. Manion, its Personnel Director, to discuss the physical restrictions placed on her by Dr. McGuire.  The employee was informed the department could not accommodate those restrictions and, as of that day, she had been removed from duty.  She was also told she had 90 days to secure another position that was of interest to her and for which she was qualified.  Robles was also advised that if she did not secure another position within 90 days, she might be terminated. (Letter dated December 24, 1992 from Manion to Robles).


On January 26, 1993, Robles filed a request for reemployment benefits under AS 23.30.041.


On February 12, 1993, the employee entered into the employer's Vocation Evaluation Program (VEP).  This program offered her modified work, safe and compatible with her physical limitations, which was available on a temporary basis.  For this work, Robles was to be paid $7.25 an hour, one‑half her previous hourly wage.  In this capacity, she assisted the employer's clerical staff. (Work Agreement dated February 12, 1993).


On March 1, 1993, the employer controverted medical treatment relating to employee's left leg asserting such treatment resulted from her non‑work‑related injury in September 1992.


On April 8, 1993, Robles filed an application for adjustment of claim relating to her right knee.  She claimed temporary total disability (TTD) benefits from December 22, 1992 through February 15, 1993, temporary partial disability (TPD) benefits from March 22, 1992 and continuing, permanent partial impairment (PPI) benefits to be determined, interest, penalty, and attorney's fees and costs.  Reemployment benefits were not claimed.


In response to Robles' request for a reemployment benefits evaluation, Mickey Andrew, Reemployment Benefits Administrator (RBA) Designee, advised her by letter dated May 20, 1993, that Charles Coley, a rehabilitation specialist, had been assigned to her case.  On July 6, 1993, Coley filed his evaluation report finding the employee eligible for reemployment benefits under the provisions of AS 23.30.041(e) and (f).  In reaching this conclusion, he had found: (1) her physician disapproved of her returning to the work held at the time of injury; (2) the only work she had done in the past 10 years was the work she was doing at the time of injury; (3) the employer could not modify her job duties;  (4) she had not previously been rehabilitated; and (5) she had been given a permanent partial impairment rating. (Reemployment benefits eligibility evaluation dated June 30, 1993).


At the employer's request, the employee was examined and evaluated by Shawn Hadley, M.D., on July 14, 1993.  On the day of the examination, the doctor issued a report stating Robles had degenerative joint disease of both knees.  It was noted that this condition would progress with the passage of time.  Dr. Hadley agreed with Dr. McGuire's February 27, 1991 permanent partial impairment rating.  The doctor said there was no medical reason why the employee could not continue to work in a sedentary position. (Dr.  Hadley's letter to Livsey dated July 14, 1993 and filed with us on August 25, 1993).


On July 29, 1993, Robles met with Manion and Veronica Allmaras, the employee's Employee Health Specialist.  Since the employee was found eligible for reemployment benefits, she was told that if she wanted to proceed with a reemployment plan, she would be placed on educational leave of absence for one year and then she could apply for a another position with the employer, A second option Robles was given was early retirement.  A third option was to receive long term disability benefits.  Robles was also informed the employer was no longer able to continue with the VEP because no position could he found based on her current skills, work experience and physical capacities.  This program was to end on August 2, 1993.  (Manion's letter to Robles dated July 29, 1993).  Following this discussion, the employee accepted early retirement.


At a prehearing conference held on October 21, 1993, the employee stated the issues to be heard at the January 19, 1994 hearing were limited to TTD, TPD, PTD, PPI, interest, and attorney's fees.  The question of reemployment benefits was not raised.  The employee also withdrew her claim for a penalty. (Prehearing conference summary dated October 21, 1993).


At the hearing, Robles testified that in December 1992, she was told she could longer work as a sterile processing technician because that work was beyond the physical restrictions placed her on by Dr. McGuire.  She said she was told there were no light duty jobs in the sterile processing department.  The employee testified that she was still capable of working after December 1992, as evidenced by the fact she worked with the clerical staff from February through July 1993.  She stated she did not want to stop working in August 1993.  Robles testified that she thought about being trained to do other kinds of work but, because there was no guarantee of employment with the employer after the competition of a retraining plan, she decided to retire.  She stated she did, in fact, retire in the fall 1993.


At the hearing, the PPI disability and the interest issues were resolved.


FINDINGS‑OF FACT AND CONCLUSIONS OF LAW

1.  Is the employee entitled to temporary disability benefits?

A person is not entitled to either TTD benefits under AS 23.30.185 or TPD benefits under AS 23.30.200 after the date of medical stability.  AS 23.30.265(21) states:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


When addressing this issue in Steward v. C.T.I., Inc., AWCB No. 92‑0017 (January 23, 1992), we noted that the first question to be determined is whether medical stability can be presumed because there had been no "objectively measurable improvement for a period of 45 days."  (Id. at 13‑14).


The record reflects that Dr. McGuire found the employee to be medically stable on April 10, 1991, and proceeded to give her an 8% PPI rating under the Guides.  Rased on that rating, the employer paid her PPI benefits in a lump sum shortly thereafter.  From that point to the end of December 1993, Robles saw Dr. McGuire various times with complaints of right knee pain, clicking, swelling, and loss of motion.  Except for some medication to relieve these symptoms, there is no record of any objectively measurable improvement in her condition relating to the right knee since April 10, 1991.  Accordingly, we find that medical stability is presumed in this case.  The employee argues that her condition has progressively become worse since her accident and resulting surgery. while there is medical evidence to support her contention, it cannot be used to prevent the presumption from attaching because her degenerating joint disease is progressive That is, any further medical care will be a result of "deterioration resulting from the passage of time."


The next question is whether the presumption of medical stability has been rebutted by clear and convincing evidence.  In Stewart we noted:


'Clear and convincing evidence' has been defined by the Alaska Supreme Court as 'belief that the truth of the asserted fact is highly probable.' Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  This is a higher standard of persuasion than the preponderance of the evidence, test which requires only a showing that the 'asserted facts are probably true.'  (Id. at 72).

(Id. at 14‑15).


As noted previously, there is no medical evidence indicating Robles' right knee is not medically stable.  On the contrary, Dr. McGuire, her treating physician and surgeon, found her right knee medically stable as long ago as April 1991.  Further, Dr. Hadley, who reviewed the employee's medical records and examined her in July 1993, agreed with Dr. McGuire's assessment.


Based on all of the evidence, we find the employee has not rebutted the presumption of medical stability by clear and convincing evidence.  Accordingly, we conclude she is medically stable and, therefore, not entitled to TTD or TPD benefits, and those claims must be denied and dismissed


2.  Is the employee entitled to Permanent total disability benefits?

AS 23.30.180(a) states in pertinent part, "In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability."


In J.B. Warrack Co. v. Roan, 413 P.2d 966, 989 (Alaska 1966), the court stated:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist. (Citations omitted).


AS 23.30.120(a) provides in pertinent part. In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The court, in Baker v. Reed‑Dowd, Co., 836 P.2d 916, 919 (Alaska 1992), held: "Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence, to the contrary." (Citing Olson v. AIC/Martin J.V., 818 P. 2d 669, 672 (Alaska 1991)).  Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not permanent. Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability: (1) preventing affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  If the employer produces substantial evidence that the disability is not work related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  (Id. at 870).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


The employee testified she can no longer work because of her disability.  Accordingly, we find that the presumption of compensability attaches to her claim for PTD benefits.


The next question is whether the employer has come forward with substantial evidence to rebut the presumption.  We find that it has.  Dr. McGuire, her treating physician and surgeon, and Dr. Hadley have stated in no uncertain terms that Robles is physically capable of doing sedentary work.  The only thing holding her back was the need for retraining.  Further, it is undisputed that she had the physical capacity to work eight hours a day, five days a week in the employer's office from February through July 1993.


The final question is whether the employee has proven all elements of her claim by a preponderance of the evidence.  We find she has not carried this burden of proof.  She offers no evidence to show that she meets the "Roan" test noted above.  Based on these findings, we conclude Robles is not permanently and totally disabled and, therefore, her claim for PTD benefits must he denied and dismissed.


The final question is whether Robles is entitled to attorney's fees.  Since we have awarded no compensation, statutory minimum fees cannot be awarded under AS 23.30.145(a). Similarly, the employee's attorney did not successfully prosecute her claim and, therefore, she is not entitled to reasonable fees under AS 23.30.145(b).


ORDER

1.  The employee's claim for temporary total and partial disability benefits is denied and dismissed.


2.  The employee's claim for permanent total disability benefits is denied and dismissed.


3.  The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 21st day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Florence S. Rooney 


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Margarita Robles, employee / applicant; v. Providence Hospital, employer; and Aetna Casualty & Surety, insurer/defendants; Case No. 8930223; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 21st day of March, 1994.



Charles Davis, Clerk
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