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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY M. SHAFRICK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9319680



)

LANDMARK COMPANY,
)
AWCB Decision No. 94-0070



)


Employer,
)
Filed with AWCB Anchorage



)
March 24, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


This claim for workers' compensation benefits was set for hearing on March 18, 1994 in Anchorage, Alaska.  The employee was not present but was represented by attorney Michael Jensen.  The employer and insurer were represented by attorney Joseph Cooper.  The record for this matter closed when the hearing concluded.


During the hearing, the employee's attorney stated the employee had withdrawn his application for benefits.  We canceled the hearing.  This decision memorializes our cancellation.


ISSUE

Whether to cancel the hearing because the employee withdrew his Application for Adjustment of Claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board."  Our regulation 8 AAC 45.074(a) provides:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when 


. . . . 


(5) irreparable harm will result from a failure to grant the requested continuance. . . .


The employee's attorney pointed out that the employee recently filed a withdrawal of his Application for Adjustment of Claim (application).  We find the specific application, filed October 4, 1993, requested a compensation rate adjustment, penalty and attorney's fees.  We find, based on the attorney's representation and our review of the employer's copy of the withdrawal, that the employee has withdrawn his application for a compensation rate adjustment, attorney's fees and costs.


We find, based on the withdrawal, that there is no application on which to decide a claim for the requested benefits.  We further find that irreparable harm would occur if we were to proceed where there is no application for benefits.  Therefore, the hearing is canceled under AS 23.30.110(c) and 8 AAC 45.074(a)(5).


With this decision, we notify the employee that his Application for Adjustment of Claim, dated and filed October 4, 1993, and his Affidavit of Readiness for hearing, dated and filed January 20, 1994, are rendered inoperative.  Because he has withdrawn his claim, we find these documents are void and are of no significance for purposes of the statutes of limitation.


ORDER

The March 18, 1994 hearing is canceled.  The employee's October 4, 1993 Application for Adjustment of Claim and January 20, 1994 Affidavit of Readiness for Hearing are rendered inoperative.


Dated at Anchorage, Alaska this 24th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Gary Shafrick, employee/applicant; v. Landmark Company, employer; and Alaska National insurance Company, insurer/defendants; Case NO..9319680; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of March 1994.



Flavia Mappala, Clerk

SNO

�








    �The employee's attorney stated the document was hand delivered by courier and faxed to our office.  However, the copy is still not in our file.







