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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DICK H FAHLSING,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9029940



)

ARCTIC NORTH SERVICES CO.,
)
AWCB Decision No. 94-0072



)


Employer,
)
Filed with AWCB Anchorage



)
March 29, 1994


and
)



)

ALASKA INSURANCE CO./AIAC,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this matter in Anchorage, Alaska on February 3, 1994.  The employee attended the hearing and attorney Michael J. Jensen represented him.  Attorney Tasha M. Porcello represented the employer and its insurer.  The record closed at the end of the hearing.


The employee, a forty‑seven‑year‑old mechanic, worked for the employer on the North Slope from May until October 1990.  In October 1990 he reported both a back injury and injuries to his wrists. The back injury resulted in two surgical procedures.  Based on his back injury and resulting surgeries he was off work, and received temporary total disability compensation and medical benefits, from October 26, 1990 through February 11, 1992.


The employee now seeks additional compensation as a penalty for the insurer's alleged late payment of permanent partial impairment compensation.  We permitted the insurer to assert, as an affirmative defense, a claimed overpayment of temporary total disability compensation resulting from a miscalculation of his compensation rate and payment of temporary compensation after the onset of medical stability.  We did so over the employee's objection.


ISSUES

1.  Did the insurer pay the employee's permanent partial impairment compensation, or any part of it, late?


2.  If so, is the employee entitled to receive additional compensation, as a penalty, under AS 23.30.155(e)?


3.  If entitled to additional compensation as a penalty, may the insurer offset overpayments of temporary total disability compensation against the additional compensation due?


SUMMARY OF THE EVIDENCE

In his September 20, 1993 deposition the employee testified briefly about his work history.  He stated that he "work [ed] for myself" prior to working for ANSCO in June 1990.  The work involved automobile and boat repairs.  He stated his self employment began July 1987 and ran until June 1990.  He had one short job, of about one month's duration, with "Dave G's." (Fahlsing dep. at 27).


At the present hearing, the employee testified he worked as a sales manager for three weeks in 1989.
  He stated that his earlier testimony about self‑employment referred only to attempts to earn money through self‑employment. he did not have an active business.  He had no business license, advertising, or significant earnings during the period from 1987 through 1990.  His did not file "Schedule C" with his tax returns.  He was "trying" to be self‑employed.  However, he stated that he obtained unemployment insurance benefits in 1988 and 1989.


On cross‑examination, the employee stated he worked for Frahley in 1982, 1983 and 1984.  In 1985, 1986 and 1987 he worked for Continental Motors.  In 1988 he received unemployment insurance.  He stated he was looking for work "constantly" during this period of "self‑employment." He did not recall telling an insurance adjuster that he had been building air boats and that the market for such boats was good.


The employee attributed the delay in clarifying his permanent partial impairment rating to the adjuster's sending her letter to Dr. James.  Dr. James, he believed, did not respond to the letter promptly.


Kay, the insurer's former adjuster, testified that she sought clarification of the impairment rating she received from the physicians who rated the employee.  She believed the rating was incorrect.  She also stated that she chose to pay compensation periodically because she did not wish to be accused of frivolously controverting the employee's claim.  She also stated that the compensation rate at which the employee was paid had been determined before she started handling the claim. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Timeliness of the insurer's payment of permanent partial disability compensation.

AS 23.30.190(a) provides,


In case of impairment partial in character but permanent in quality . . . the compensation is $135,000 multiplied by the employees percentage of permanent impairment of the whole person. . . .  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


It was undisputed that the employee was not paid permanent partial impairment compensation in a lump sum, following the insurer's receipt of an impairment rating, within the statutorily permitted period under AS 23.30.155. It was also undisputed that instead of a lump sum payment, the insurer periodically paid permanent partial impairment compensation, from February 11, 1992 through May 11, 1992.  The insurer then paid the balance of the permanent partial disability compensation, in a lump sum, after receiving the clarification of the impairment rating it sought from Drs. Voke and James.  Based on Kay's testimony, we find that the insurer did not pay the compensation in a lump sum because she felt the impairment rating was inconsistent with the American Medical Association Guides to the Evaluation of Permanent Impairment.


Under AS 23.30.190, permanent partial impairment compensation is payable in a lump sum except as provided otherwise in §41. Since that is the only exception mentioned in §190, we conclude the insurer's argument (that the inconsistency it perceived in the rating justified some or all of the delay in payment of the lump sum) is not supported by the Act.  We find the insurer paid all of the employee's permanent partial impairment compensation, except the first periodic payment, after the permitted period under AS 23.30.155. On that basis we find the insurer paid $35,098.34 in permanent partial impairment compensation late ($135,000 x 27% = 36,450 ‑ 1,351.66).

2.  Is the employee entitled to additional compensation, as a penalty under AS 23.30.155(e), on all or a part of the permanent partial impairment compensation paid late?

AS 23.30.155(e) states:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The insurer admitted it did not controvert the payment of permanent partial impairment compensation under AS 23.30.155(d). We do not consider the delays encountered by the insurer in obtaining the rating "clarification" it believed necessary a condition "over which the employer had no control."  Although the statutory period is short, the insurer could have pursued the information from the rating physicians more vigorously or sought additional rating advice from an expert retained at its own expense.  We conclude that the insurer's untimely payment may not properly be excused.  Multiplying the late‑paid compensation by 25% ($35,098.34 x .25) yields a late payment penalty due of $8,774.59.

3.  May the insurer offset overpayment of temporary total disability compensation against the additional compensation owed as a penalty?

The insurer also argued, however, that it should be allowed to offset an overpayment of temporary total disability compensation.  The Act provides for the limited recovery of overpayments of compensation in AS 23.30.155(j):


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

The insurer contends that it overpaid temporary total disability compensation after the date of the employee's medical stability.  It also contends that it overpaid by paying at a weekly rate higher than the employees's entitlement.


The "penalty" under AS 23.30.155(e) is described as an additional amount paid with the compensation owed.  We conclude that it is compensation for the purposes of the offset provisions above.  Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1067 (Alaska 1991).  We conclude the insurer is therefore entitled to seek am order allowing it to offset more than 20% of the additional compensation otherwise due as a penalty.


The insurer first contends that it erroneously continued payment of temporary total disability compensation after the employee's condition became medically stable.  As an affirmative defense to the employee's claim for a penalty, the insurer has the burden of proving the employee's medical stability by a preponderance of the evidence. Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501, 504 (Alaska 1973).


We have reviewed the medical reports relied upon by the insurer, particularly the February 1992 report from Dr. James.  We find in them no statement that, at some date prior to February 11, 1992, there was no reasonable expectation of objectively measurable improvement from additional medical care or treatment.  On that basis we find that the insurer has not Presented the evidence necessary to find the employee medically stable, as defined in AS 23.30.265(21), prior to February 11, 1992.  We conclude that the insurer's affirmative defense to the payment of a penalty, based on an alleged overpayment during a period of medical stability, fails.


A second affirmative defense raised by the insurer is an alleged overpayment due to its calculation of the employee's temporary total disability compensation rate.  It argues that the employee was self‑employed in the two years preceding his 1990 injury and therefore not absent from the labor market.  On that basis his compensation rate should have been $154.00 per week under AS 23.30.220(a)(1) rather than the $675.83 per week it paid. (That rate was established by the insurer under AS 23.30.220(a)(2) and, it now asserts, was also incorrectly calculated at too high a rate).


AS 23.30.220 provides in part:


(a) The spendable weekly wage of an injured employee at the time of injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury . . . .


The key question is whether the employee was absent from the labor market for 18 months or more in the two calendar years preceding his 1990 injury.  The phrase "absent from the labor market" is not defined in the Act.  As a consequence, various panels have reached different conclusions on what constitutes absence from the labor market.  The employee testified that he tried to be self‑employed in 1988 and 1989 and also sought other work "constantly."  He asserts, however, that he was absent from the labor market while doing so.  He relies on Laduke v. Markos d/b/a Princess Restaurant, AWCB No. 88‑0261 (October 6, 1988) which concluded self‑employment constituted absence from the labor market and seeks to distinguish Calkins v. Maritime Helicopters, Inc., AWCB No. 92‑0143 (June 11, 1992).


The Board is composed of numerous three‑member panels, representing combinations of the hearing officers designated to chair proceedings on behalf of the Commissioner of Labor and two of the ten Board members appointed by the Governor.  For that reason it is not uncommon for panels to reach different results when called upon to construe various portions of the Alaska Workers' Compensation Act.  We do not consider individual decisions of another panel legally binding on the disposition of later claims.  However, they certainly may be persuasive, particularly where a number of panels have reached the same result over an extended period of time.


For the reasons expressed in Andress v. Eagle Nest Enterprises, AWCB No. 92‑0258 (October 23, 1992) and Calkins, we conclude that the employee was not absent from the labor market when he attempted self‑employment and also looked for other work in 1988 and 1989.  Either activity, we conclude, constitutes presence in the labor market.  For that reason we conclude that AS 23.30.220(a)(1) should have been used to calculate the employee's temporary total disability compensation rate.


Based on the insurer's admission that the employee should be paid at the weekly rate of $154.00 under AS 23.30.220(a)(1), we conclude that $154.00 per week is the rate at which compensation should have been paid during the 70 weeks the employee received temporary total disability compensation.  Since the insurer instead paid at the weekly rate of $675.83, we find the insurer overpaid the employee temporary total disability compensation in the amount of $36,528.10.


The insurer asks that we permit it to offset 100% of the compensation otherwise due as a penalty ($8774.59). The insurer may only recover overpayments through an offset of future compensation due.  AS 23.30.155(j); Croft.  We see no reasonable basis to believe that additional compensation, other than the penalty, will be owed the employee by the insurer in the future.  For those reasons, we conclude it is appropriate to permit the insurer to offset the entire amount against its overpayment of temporary total disability compensation.


ORDER

The employee's claim for additional compensation as a penalty for late payment of permanent partial impairment compensation is granted in the amount of $8,774.59. The insurer may offset 100% of that amount against its overpayment of temporary total disability compensation to the employee in the amount of $36,528.10.


Dated at Anchorage, Alaska this 29th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie,



Designated Chairman



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member



 /s/ Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Dick H. Fahlsing, employee/applicants v. Arctic North Services Company, employer; and Alaska Insurance Co./AIAC, insurer/defendants; Case No.9029941; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of March 1994.



Brady Jackson, III, Clerk
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    �The employee also testified at an earlier hearing on November 30, 1993.  Because it was unnecessary for our decision, we did not summarize all his testimony in our decision and order of December 23, 1993.  Fahlsing v. Arctic North Services Company, AWCB Decision No. 93�0333 (December 23, 1993).  In this decision and order we rely on both his present and previous testimony as noted.







