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MARY F. HUEBNER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9124818


v.
)



)
AWCB Decision No. 94-0074

MUNICIPALITY OF ANCHORAGE,
)

(self-insured)

)
Filed with AWCB Anchorage



)
March 30, 1994


Employer,
)


  Defendant.
)

                                                                                  )


We heard this appeal of the decision of the Reemployment Benefits Administrator in Anchorage, Alaska on February 18, 1994.  The employee was present and was represented by attorney Michael Stepovich.  The employer was represented by Clay Young.


After hearing the parties' initial arguments and discussing the issues set for decision, we remanded the matter, by oral decision, to the RBA.  We then left the record open for the employee to file offers of proof on the testimony of witnesses whom she wanted to testify at the hearing.  The record closed on March 2, 1994 when we next met.


ISSUE

Whether the Reemployment Benefits Administrator (RBA) has the authority to review a plan when a dispute arises after both parties sign and agree to the plan; specifically, whether the RBA has the authority to determine if the correct remunerative wage was used as a basis for developing the plan.


EVIDENCE SUMMARY

The record indicates the employee injured her back on September 16, 1991 while working as a paramedic.  Rehabilitation specialist Sherri Poling was appointed to perform an eligibility evaluation.


In her report recommending the employee be found eligible, Poling indicated the employee's hourly wage at the time of injury was $17.36. On December 1, 1992, Reemployment Benefits Designee Mickey Andrew found the employee eligible for reemployment benefits based on Poling's recommendation.


Rehabilitation specialist Mark Kemberling was then appointed to develop a reemployment plan.  Utilizing the gross hourly wage calculated by Poling, Kemberling devised a plan to train the employee as a medical laboratory technician. (May 11, 1993 Reemployment Benefits Plan Report).  In his search for an appropriate occupational goal that met remunerative employability, Kemberling utilized an hourly wage of $10.94.


Kemberling signed the plan on May 17, 1993, and George Erickson of Scott Wetzel Services signed the plan on May 25, 1993.  The employee signed a copy of the plan on June 24, 1993.


Kemberling's progress reports indicate the employee began to experience trouble in some academic aspects of the plan. (Kemberling progress report I dated July 20, 1993 at 2).  The report indicates the employee dropped a math class on July 14, 1993, but she indicated she would study math to be ready for planned classes at the University of Alaska Anchorage in the fall of 1993.


On September 17, 1993, the employee's attorney, Stepovich, wrote Douglas Saltzman, the Reemployment Benefits Administrator (RBA), and asserted that wage records he recently received from the employer conflicted with Poling's gross hourly wage calculation.  Based on those records, Stepovich asserted that the employee's gross hourly wage should be $28.08, with the resulting wage for remunerative employability at $16.85 (28.08 x 60 percent).

Because of this alleged error, the employee asked the RBA to review the reemployment benefits plan to determine if it met the requirements of AS 23.30.041(p) (7).  She also asked the RBA to disapprove the plan if it failed to meet those Requirements


The RBA responded by letter to Stepovich dated September 29, 1993.  Citing to AS 23.30.041(j), the RBA noted the employee, employer and rehabilitation specialist had signed the plan.
  He then stated:


I regard the plan as a contract which was in this case agreed to by the employee and employer.  Therefore, I did not find it appropriate to review the remunerative issue in this case, those issues should have been addressed and reviewed before the plan was approved.  Unfortunately, I believe the matter is a moot issue at this time.


On October 6, 1993 the employer's adjuster, George Erickson filed a controversion of "on going stipend benefits."  The reason for controversion was: "claimant is non‑cooperative in vocational rehab plan." (Controversion Notice dated October 4, 1993). Erickson also filed a Compensation Report (report) on October 6, 1993. (Report dated October 1, 1993) . The report indicates that on September 16, 1993, the employer paid benefits under AS 23.30.041(k) totalling $7,967.20, for the period May 31, 1993 through September 19, 1993.


The employee then filed an Application for Adjustment of Claim (application) on October 13, 1993. (Application dated October 7, 1993).  The application requested temporary total disability benefits, under AS 23.30.041(k), from September 19, 1993 through the present, a "review of Administrator's decision of 9/29/93," a compensation rate adjustment, penalty, attorney's fees, interest and other benefits under AS 23.30.041. The employer's answer denied any liability and asserted the employee failed to mitigate her damages by refusing to participate in the rehabilitation plan. (October 21, 1993 answer filed October 22, 1993).


The employee filed an Affidavit of Readiness on December 16, 1993.  The employer did not oppose the affidavit.


The employee contends that the plan signed by the parties is based on an incorrect gross hourly wage.  She asserts in her brief that rehabilitation specialist Kemberling admitted there was a mistake in calculating her wages at time of injury.


She points out that in his "Progress Report II" dated October 15, 1993, Kemberling noted that when he contacted the employer's personnel office, he learned that paramedics are paid on a bi‑weekly basis rather than an hourly basis.  He indicated he was told that the "hourly wage was utilized for the payroll department in order to fit within the parameters of the software." (Kemberling October 15, 1993 report at 2).  Kemberling went on to state: "While allowing that the Municipality's pay system for its firefighters and paramedics was unique, rehabilitation specialists at CorVel rely upon the Report of Occupational Injury or Illness to determine gross hourly wage."


The employer argues that the issue is whether the employee has failed to cooperate in the rehabilitation plan.  The employer asserts that since the Reemployment Benefits Administrator has not had an opportunity to address this issue, we do not currently have jurisdiction to decide this issue.  The employer also disagrees that the wage calculations were computed incorrectly.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Non‑cooperation

At the outset, we agree with the employer that we have no current jurisdiction to decide whether the employee has failed to cooperate under AS 23.30.041(n). A prerequisite to our jurisdiction to review is a decision by the Reemployment Benefits Administrator (RBA) under AS 23.30.041(o).   There has not even been a request for a decision by the RBA under AS 23.30.041(o). Assuming such a decision is made in the future, we will review it in accordance with AS 23.30.041(o).

II.  Authority to Review a Signed Plan.


We find the issue for decision is whether the Reemployment Benefits Administrator (RBA) has the authority to review a plan which has been signed by all parties, when a subsequent dispute arises.  In this case, the employee asserts that the gross hourly wage used to devise the plan was inaccurate.  Thus, she suggests that the plan may not meet remunerative employability.


AS 23.30.041(j), which discusses plan procedures, states as follows:


(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted, [sic] within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


The RBA implies in his September 29, 1993 letter that there was nothing he could do on the plan after both the employer and employee sign it.  We disagree.  Notwithstanding the fact both parties signed it, we find the RBA has authority to review the plan because the employee has submitted an issue which may affect a basic element of that plan, specifically the gross hourly wage.


We find the employee has raised a question which, depending on the answer, could have a range of consequences regarding her status under AS 23.30.041. If the gross hourly wage is incorrect, for example, the plan put together by Kemberling may not meet remunerative employability.  On the other hand, the plan could still be appropriate despite the incorrect gross hourly wage.  Finally, if the gross hourly wage is substantially inaccurate, it could affect the employee's eligibility for reemployment benefits.


We do not know the correct gross hourly wage.  We need not make that determination here.  However, the RBA must assure that the wage is calculated properly.  As suggested above, that calculation has a significant affect on the employee's eligibility for, and participation in reemployment benefits.


Because of the gross hourly wage's significance, we are somewhat surprised that minimal effort is put into the verification of and calculation of the gross hourly wage.  We find it is inappropriate to make that determination by copying the hourly rate from a report of occupational injury.  We find such a method only invites future difficulties in some cases, such as the dispute here.


Generally, during our review of prior rehabilitation disputes, we have noted there is little or no documentation on the gross hourly wage.  We find the RBA should require verification of, and justification for the gross hourly wages reported by rehabilitation specialists.  At a minimum, the RBA should require a rehabilitation specialist to show, in the initial eligibility evaluation, that the specialist gathered sufficient documentation to make an accurate gross hourly wage calculation under 8 AAC 45.490. Further, the specialist should be required to discuss and analyze the application of 8 AAC 45.490 to a particular evaluation.  Clearly, that was not done here, at either the evaluation or plan stage. If it had been done, there would be no need for this remand, and no need for a review of the plan.


The RBA was correct when he stated in his September 29, 1993 letter that the issue of remunerative employability should have been addressed before the plan was approved. We find it should have been, but was not addressed during any stage of the eligibility evaluation process.


Accordingly, we remand this matter to the RBA with instructions to order the rehabilitation specialist to calculate the gross hourly wage, with the appropriate analysis under 8 AAC 45.490, and any other analysis or documentation the RBA deems appropriate. For example, the RBA may want to require the specialist to review the plan and provide his opinion on whether the plan is still appropriate for the employee under AS 23.30.041. The rehabilitation specialist shall provide a copy of his analysis to all parties in addition to the copy for the RBA.


If either the employer or employee still wants the plan approved, the plan shall he resubmitted to the RBA within 14 days of receipt.  The RBA shall then review the plan, in light of the gross hourly wage and analysis provided by the rehabilitation specialist, and either approve or deny the plan under AS 23.30.041(j).  Either party may then seek our review.  We retain jurisdiction to decide a subsequent dispute.


Finally, we note the employee also requested a compensation rate adjustment, penalty, attorney's fees, costs and interest. However, her brief did not address these issues, and neither party expressed a desire to present evidence on these issues.  The employee should therefore request another hearing on these issues, if she still wants them adjudicated, we find the Affidavit of Readiness is still in effect, since it was not opposed.


ORDER

This matter is remanded to the Reemployment Benefits Administrator with instructions to get the appropriate calculation and analysis of the employee's gross hourly wage, in accordance with this decision.


Dated at Anchorage, Alaska this 30th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary F. Huebner, employee/applicant; v. municipality of Anchorage, employer (self‑insured)/defendant; Case No. 9124818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day of 1994.



Brady Jackson III, Clerk
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    �We calculated 60 percent of $17.36 and got $10.42.  AS 23.30.041(p)(7).


    �The RBA quoted the following part of AS 23.30.041(j): "The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree . . ."


    �The employer controverted "on going 41K benefits" on June 9, 1993 because the employee was "not participating in an approved vocational rehabilitation plan.  Starting date May 30, 1993." (June 9, 1993 Controversion Notice).


    �Kemberling works in the rehabilitation firm CorVel.







