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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD GOAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9322015



)

OIT INC,

)
AWCB Decision No. 94-0077



)


Employer,
)
Filed with AWCB Fairbanks



)
April 1, 1994

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


This claim for a compensation rate increase was heard at Fairbanks, Alaska on March 8, 1994.  The employee represented himself.  Attorney Michael McConahy represented the defendants.  The record was closed at the end of the hearing.


It is undisputed that on October 8, 1993 the employer hired the employee to work at $12 per hour to unload railroad cars on a temporary basis.  On October 11, 1993 the employee broke a finger on his right hand while at work.  He filed a workers' compensation claim, and did not go back to work.  He has not worked since.


The defendants accepted the claim, and began paying the statutory minimum weekly compensation rate of $110 per week in accordance with AS 23.30.175(a). The employee then filed an Application for Adjustment seeking an increase in his spendable weekly wage calculation under AS 23.30.220(a)(2). The basis for the employee's request was his belief that since he was incarcerated for much of the two years prior to the injury, he was "absent from the labor market" during that time and thus, under AS 23.30.220(a)(2), is entitled to an alternate means of calculation to determine a "fair" spendable weekly wage, other than by merely considering his wages in the two calendar years (1991 and 1992) preceding his injury.


On the other hand, the defendants contend the employee should not be considered to have been "absent from the labor market" during incarceration because from October 1991 through May 1992, he earned 60 cents per hour working in prison as an Instructor's Assistant.  Upon leaving prison, the employee promptly visited his local state unemployment office in an attempt to obtain state unemployment benefits as a result of losing his prison job as an Instructor's Assistant.  His unemployment claim was denied and, on appeal, it was denied again.


Additionally, the defendants assert that even if we find the employee was "absent from the labor market" and that his wage rate should be calculated under AS 23.30.220(a) (2), a review of the employees sporadic work history justifies no adjustment in his compensation rate.  Accordingly, we must decide whether the employee is entitled to the requested increase in his compensation rate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220 reads, in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury.


First, we turn to the question of whether the employee was absent from the labor market for 18 months of the two calendar years preceding the injury.  It is undisputed, and we find, he was incarcerated and worked part of the time within the prison system for 18 months of the two preceding calendar years.


Our Supreme Court has not ruled on the issue raised here.
  Professor Larson, however, has pointed out that while confined, even if working, a convict does not have a true contract of hire:


Persons who perform services and receive some kind of payment, but not under the usual contract between persons equally free to bargain and contract, such as prisoners and relief workers, have in the majority of cases been denied compensation


. . .


Convicts and prisoners by, judicial decision, by statute, or sometimes by both, have usually been denied compensation for injuries sustained in connection with work done within the prison, even when some kind of reward attended their exertions.  The reason given is that such a convict cannot and does not make a true contract of hire with the authorities by whom he is confined.  The inducements which might be held out to him, in the form of extra food or even money, are in no sense consideration for an enforceable contract of hire.

1B A. Larson, The Law of Workmen's Compensation, § 47.00(b), § 47 31(a), 8‑301, 8‑317‑321 (1992).  Similarly, we have found that incarceration constitutes involuntary withdrawal from the labor market due to sentencing by superior court.  Norris v. City and Borough of Juneau, AWCB No. 86‑0324 (December 17, 1986).  Accordingly, we conclude in this case the employee has been absent from the labor market in at least 18 months of the two preceding calendar years.


Next we must consider the nature of the employee's work and work history under subsection 220(a)(2).  Our Supreme Court has stated that the goal of AS 23.30.220 is "to formulate a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid." Phillips v. Houston Contracting, Inc., 732 P.2d 544, 546 (Alaska 1987), quoting Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984).  The supreme court noted that in cases where "a worker has a history of sporadic employment, his wages at the time of injury may be a poor predictor of his wages in the future." Id. at 547.


In an earlier case, the Supreme court stated:


"[i]f claimant's part‑time relation to the labor market is 'clear, and above all if there is no reason to suppose it will change in the future period into which disability extends, then it is unrealistic to turn a part‑time able‑bodied worker into a full‑time disabled worker."

State v. Gronroos, 697 P.2d 1047, 1049 (Alaska 1985), quoting Deuser v. State, 697 P.2d 647, 650 n.2 (Alaska 1985).


According to records supplied by the defendants in this case, the employee was an unskilled laborer, and has not held a job lasting over three months in the last ten years.  The instant job was expected to last less than two months.  According to the defendants, over the last 10 years, not taking into account his time spent in prison, the employee worked an average of 2.33 months per year.  If one rounds 2.33 up to 3 months, $12 per hour times 40 hours per week times 12 weeks divided by 50 weeks equals gross weekly earnings of $115.20. The defendants assert this amount fairly represents what the employee would likely have earned during his period of disability.  Under the 1993 compensation tables, gross weekly earnings of $115.20 per week for a single person with no dependents amounts to $103.08 in weekly benefits, which is less than the $110 per week the employee previously received.  Accordingly, it appears that an overpayment has been created.


On the day of hearing, after the record had closed and Mr. McConahy had left, the unrepresented employee produced copies of his pay stubs which appeared to be for two months of paychecks received in 1993, which were not mentioned in the defendant's presentation.  Although we have not carefully reviewed these additional documents, their consideration does not appear to alter the analysis outlined above.


It is undisputed that the employee's entitlement to compensation payments ended on February 18, 1993 when he received a release to work by his treating physician Ralph Marx, M.D. Accordingly, the employee is not receiving continuing benefits and, unless benefits are reinstated, the overpayment created in the above analysis will not be recovered.  AS 23.30.155(j).  If the employee ever seeks reinstatement of benefits, we will consider again the additional documents, after the defendants have had a sufficient opportunity to review and comment.  In any case, at this time the employee's request for a compensation rate increase is denied.


ORDER

The employee's claim for a compensation rate increase is denied and dismissed.


Dated at Fairbanks, Alaska this 1st day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Goan, employee/applicant; v. OIT Inc., employer; and Alaska National Ins. Co., insurer/defendants; Case No. 9322015; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of April, 1994.



Cathy D. Hill, Clerk
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     �I In Lajiness v. H.C. Price Construction Co., 811 P. 2d 1068 (Alaska 1991), that Supreme Court concluded we erred in excluding two weeks of potential earnings during incarceration as too speculative when estimating Lajiness' future earnings during his period of disability.


     �These cases interpreted § 220 as it existed before the 1983 amendment that resulted in the statutes' present wording.  Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post�1983 statute.







