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)
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)

CHEVRON CORPORATION,
)
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)
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)
Filed with AWCB Fairbanks


  Defendant.
)
April 1, 1994

                                                                                 )


This claim for permanent partial disability (PPD) benefits was heard at Anchorage, Alaska on January 21, 1994.  The employee was represented by attorney Michael J. Patterson; attorney Alex Young represented the defendant.  The record was held open to receive copies of microfilmed documents and was deemed closed on March 2, 1994 when we next met after receiving the additional material.


It is undisputed the employee injured his low back and neck while working for the defendant on January 27, 1976.  The defendant paid the employee PPD benefits through December 31, 1992 when, it claims, it completed paying the employee all PPD benefits required by law.


At the time the employee reached medical stability and was rated, the statutory maximum PPD award was $60,000.  The defendant has paid approximately $58,000.  The issue we must decide is whether additional PPD benefits are owed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, AS 23.30.190 contained no statutory maximum for "unscheduled" injuries such as the employee's back injury.  Subsection 190 read, in part, as follows:


In case of disability partial in character but permanent in quality the compensation is 66 2/3 per cent of the injured employee's average weekly wages in addition to compensation for temporary total disability or temporary partial disability paid in accordance with § 185 or 200 of this chapter, respectively, and shall be paid to the employee as follows . . . .


(20) in all other cases in this class of disability the compensation is 66 2/3 percent of the difference between his average weekly wages and his wage earning capacity after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to reconsideration of the degree of the impairment by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump‑sum.

An additional subsection (b), creating a $60,000 maximum, payable under the above‑quoted subsection (20), was added in 1977.


The Alaska Supreme Court has held that we could "base the lump‑sum award on the relationship between impaired earning capacity and the statutory maximum award."  Absher v. State Dept. of Highways, 500 P.2d 1004, 1006 (Alaska 1972).  In a subsequent case, the Supreme Court ruled that we abused our discretion in computing a lump‑sum award by applying the percent rating to the statutory maximum award that was in effect at the time of hearing, but which was not in effect at the time of the claimant's injury. Foster v. Wright‑Schuchart‑Harbor, 644 P.2d 211 (Alaska 1982).


Based on the rationale in Foster, we conclude that AS 23.30.190 must be applied as in effect at the time of the employee's injury. Since no statutory maximum existed at that time in this case, we conclude that the employee's entitlement to PPD benefits was not constrained by the subsequently adopted $60,000 maximum.


The defendant asserts the employee is entitled to no additional PPD benefits because he has passed three physical examinations to work as a long‑haul truck driver in Iowa and because he has declared he is physically able to work in order to collect unemployment insurance benefits.  The Alaska Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely. a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) (emphasis added).  See also Bailey V. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway, Borough v. Saling, 604 P.2d 590, 594 (Alaska 1979).  Regarding the determination of wage‑earning capacity, AS 23.30.210 provided:


In a case of partial disability under § 190 (20) or 200 of this chapter the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage- earning capacity.  If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may affect his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

The Alaska Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training.  Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978); Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974); Hewing v. Alaska Workmen's Compensation Board, 512 P. 2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits.  An employee's actual post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that postinjury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10.39 to 10.40 (1976)).  It is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity.  Bailey 713 P.2d at 256.


The presumption of compensability at AS 23.30.120(a)(1) applies to the question of whether an employee's injury resulted in a loss of wage‑earning capacity.  Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991). we are not required to solicit evidence of the employee's post injury earnings so as to determine the employee's present wage‑earning capacity.  Id. Even so, such evidence is useful and we find the available evidence relevant in this case.


According to the submitted tax records, in the employee's year of injury, his total pay was $15,300.  Previously, his earnings were approximately $44,000 per year.


The employee testified that after his injury, he found he was unable to continue doing the work he had previously performed.  In subsequent years, he tried other jobs.  He tried working in a slaughter house in Iowa.  He tried working as a fuel truck driver.  He tried long‑haul truck driving.  He tried apartment maintenance and management.  He tried working as a truck driving instructor.  Consistently, however, he found his back could not stand the jarring of truck driving or the physical demands of other occupations.  In the fall of 1992 he settled into a part‑time school bus driving job working three hours per day.  He found that this job permitted enough flexibility that he was able to rest his back during the day.


According to the rest of the income tax records submitted at hearing, the employee's earnings in recent years were as follows:


1988
$273


1989
$11,261


1990
$20,530


1991
$20,161


1992
$18,622

Given the reduced earnings the employee is receiving as a school bus driver, we find an average of the employees earnings in 1988 through 1992 earnings is a "fair" representation of his lost earning capacity.


We reach this conclusion after considering the factors listed above in Bignell, et.al. The employee is 66‑years old.  He has taken some classes in accounting and bookkeeping.  He has found a lack of suitable employment in Alaska.  He has chosen to settle in Iowa and work as a school bus driver.  The defendants have provided no vocational rehabilitation assessment or training.  (See, e.g., January 17, 1978 letter by former Deputy Director Earl Turner confirming that no rehabilitation services were provided.)  Accordingly, we conclude he shall be paid continuing PPD benefits based on a reduced annual earning capacity of $14,169.40 (total 1988 ‑ 1992 earnings ( 5).


ORDER

The defendants shall pay the employee PPD benefits, without maximum limit, based on an annual earning capacity of $14,169.40.


Dated at Fairbanks, Alaska this 1st day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Clarence Robertson, employee/applicant; v. Chevron Corporation (self-insured), employer; Case No. 8102116 and 76010512; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of April, 1994.



Cathy D. Hill, Clerk
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