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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL LAWSON,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9117866

INDEPENDENT STEEL ERECTORS,
)



)
AWCB Decision No. 94-0080


Employer,
)



)
Filed with AWCB Fairbanks


and
)
April 7, 1994



)

ALASKA NATIONAL INS. CO.
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This request for an independent medical evaluation (IME) was heard at Fairbanks, Alaska on January 26, 1994.  The employee was represented by attorney Larry Kenworthy; attorney Theresa Hennemann represented the defendants.  The record was held open to receive copies of additional documents and briefs and was deemed closed when we met on March 10, 1994.


It is undisputed the employee was injured on June 28, 1991 during his employment with the employer.  The employee was on a ladder and slipped, catching his right knee between the ladder and scaffolding.  The employee sustained a torn medial meniscus and underwent a medial meniscectomy in August 1991.  Following that procedure, the employee developed reflex sympathetic dystrophy of the right lower extremity.  The employee underwent a sympathectomy in April 1992.  The employee received a 15% whole person disability impairment rating in June 1992 from Joel Renbaum, M.D., and a 20% whole person impairment rating in July 1992 from John Frost, M.D.


The employee had continuing difficulty with his right leg and knee, however, and underwent a repeat arthroscopy in September 1992.  Retained, torn segments of the posterior horn of the medial meniscus were removed.  Dr. Frost re‑rated the employee at a 10% whole person impairment.


The employee has also undergone an evaluation for complaints of right sided lower abdominal/groin/testicular pain. He has been diagnosed as having a small inguinal hernia.  The employee's treating physician, general surgeon William Montano, M.D., also suspects the employee has experienced an irritated or cut ilioinguinal nerve which is causing his pain symptoms.


Dr. Montano suspects the employee's complaints of abdominal/groin/testicular pain are related to his sympathectomy.  The defendant's IME doctors Dr. Renbaum and Howard Denbo, M.D., who apparently attribute the pain to the inguinal hernia, state there is no medical connection between the pain and sympathectomy.


The threshold issue we must decide is whether a medical dispute exists, thereby requiring the appointment of an independent medical examiner.  Accordingly, we turn to AS 23.30.095(k).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) reads:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


In the Superior Court case of Young v. TipTop Chevrolet, 4FA‑91‑427 CI (January 11, 1994) Judge Jay Hodges stated:


When an employee's treating physician's testimony conflicts with the employer's IME testimony, the Board is not permitted to evaluate the merits of conflicting opinions.  Rather, AS 23.30.095(k) requires the Board to order a second IME. . . .  The Board must wait to evaluate the merits of the doctors' conflicting opinions until it receives the results of the second IME.


The Alaska Supreme Court has not yet determined what constitutes a "medical dispute" under subsection 95(k).  Accordingly, we have determined to adopt the standard announced in Young. We conclude we must order an IME when conflicting opinions are given between the employee's attending physician and the employer's medical evaluator concerning any of the determinations listed in subsection 95(k).


In this case the parties apparently agree that Dr. Montano is the employee's attending physician and the employers, medical evaluators include Drs. Denbo and Renbaum and Roland Gower, M.D.  As we have indicated above, the employee's and employer's physicians disagree on the causation of the employee's groin area pain.  Dr. Montano stated one cannot know the cause, but suspected it relates to the employee's sympathectomy.  He found no evidence of a hernia.  The employer's doctors apparently believe the pain was associated with an inguinal hernia and stated it was not caused by the sympathectomy or knee injury.  Given the disagreement concerning causation, we also find that a difference of opinion exists concerning the compensability of the employee's condition.


Additionally, we note that Dr. Gower stated the employee may need surgery to correct his condition.  Dr. Montano, with a different opinion about the cause of the employee's condition, does not believe surgery is appropriate.  Accordingly, we also find a conflicting opinion exists concerning the employee's medical stability.


In sum, we find conflicting medical opinions exist in this case between the employee's attending physician and the employer's examining physicians.  Accordingly, we conclude we must refer this case for an independent medical examination.


The parties agree that if such an examination is required a panel evaluation by physicians, including a psychiatrist, is appropriate.  Based on this agreement we hereby instruct our prehearing officer to select such a panel and arrange for the employee's evaluation.


The employee requests an award of reasonable attorney fees for Attorney Kenworthy's services performed in this case.  AS 23.30.14 (b) and 8 AA 45.180(d)(2) require that when considering a reasonable attorney fee request, we review the nature, length, complexity and benefits received.  We are also to consider the contingent nature of workers' compensation cases.  Bignell v. Wise Construction, 718 P.2d 971 (Alaska 1986).


In this case, no benefits yet have been awarded.  Additionally, the defendants object to payment of attorney fees arising from the employee's refusal to participate in a second employer‑arranged medical evaluation and associated with the employee's allegedly late‑filed and otherwise unsolicited post hearing briefs.  After considering the factors listed above and the defendant's objections, we find that an award of attorney fees and costs incurred is premature.


According to his affidavit of attorney fees and costs, attorney Kenworthy charges $140 per hour.  Although this hourly fee appears reasonable, based on the contingent nature of workers' compensation cases, the affidavit includes an itemization of services associated with issues which were not heard at the instant hearing.  Moreover, because benefits will not be determined until our IME is completed, we are unable to consider the benefits awarded, as required in setting an appropriate attorney fee award. Finally, we note that 8 AA 45.180(f)(15) permits reimbursement of photocopy costs at 10 cents per page, absent justification, rather than the 25 cent figure claimed in the affidavit of costs.  In sum, we will order an appropriate attorney fee and cost award upon deciding the final outcome of this case.


ORDER

1.  The employee shall participate in an independent medical evaluation by a medical panel selected and arranged by our prehearing conference officer.


2.  The employee's claim for reasonable attorney fees and costs is denied at this time.  We reserve jurisdiction to make an appropriate award upon deciding the merits of this case.


Dated at Fairbanks, Alaska this 7th day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Lawson, employee/applicant; v. Independent Steel Erectors, employer; and Alaska National Ins.  Co., insurer/defendants; Case No.9117866; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of April, 1994.



Cathy D. Hill, Clerk
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