
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RODNEY SNIDER,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9028596



)

WHITESTONE S.E. LOGGING CO., 
)
AWCB Decision No. 94-0083



)


Employer,
)
Filed with AWCB Juneau



)
April 8, 1994


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Petitioners.
)

                                                                                 )

We met in Juneau on 15 March 1994 to determine the social security offset to which Petitioners are entitled.  Employee is represented by attorney Michael J. Patterson.  Petitioners are represented by Insurer's claims adjuster Vickie H. Valentic.  At a prehearing conference held on 28 June 1993 the parties agreed to a hearing on the written record.  We concluded our deliberations and closed the record on 15 March 1994.


The facts in this case, and Petitioners' entitlement to an offset under AS 23.30.225(b), are not in dispute.  (Prehearing summary of 27 July 1993.)  Although Employee agreed to the offset, insurer requested that we issue an order.


Employee is a 46‑year‑old logger.  He was injured at work on 27 October 1990 when he was hit in the right lower leg with a haul‑back cable resulting in a severe fracture.  Surgery was required to repair the fracture.  A second surgery was performed on 28 November 1990 to insert a rod in the tibia to stabilize the fracture.


Petitioners accepted Employee's claim and paid temporary total disability (TTD) compensation from 28 October 1990.  Employee's Alaska compensation rate
 was calculated to be $326 per week.  Because he resided in California, a COLA was applied, under AS 23.30.175(b) and 8 AAC 45.138, which increased his weekly rate to $343.93.


In 1991 the COLA was recalculated and Employee's compensation rate was increased to $352.41 effective I January 1991.  The COLA remained unchanged through 1992.


On 1 April 1991 Employee became entitled to social security disability compensation (SSDC).  His initial entitlement amount was $892.80 per month, or $206.03 per week (892.80 x 12/52 = $206.03). Because Employee was already receiving disability compensation from Petitioners, the Social Security Administration (SSA) reduced Employee's benefit in the amount of $631.90 per month.  After the reduction, Employee received a net SSDC payment of $260.90 per month.


Employee was determined to be able to return to work on 4 September 1992 and his TTD compensation was terminated on that date.


On 13 January 1993 Employee was again determined to be unable to work because another surgery was required to remove the hardware from his leg.  Applying the 1993 COLA, Employee's weekly compensation rate was determined to be $341.32. Employee was again released to return to work on 7 April 1993.  He was paid TTD compensation through that date, after which his benefits were terminated.


On 5 April 1993 insurer petitioned for a social security offset.  On 14 April 1993 they filed an amended petition seeking an offset in excess of the 20 percent authorized under AS 23.30.155(j).


The Workers' Compensation Division wrote to Employee on 5 May 1993 informing him of the Petition, setting out the offset calculation, and notifying him of his right to object.  Employee raised no objection.  On 29 June 1993 Insurer wrote to Mr. Patterson setting out calculations for the overpayment which will result when we order Petitioners to commence the social security offset.  At a prehearing conference held on 27 July 1993, Employee agreed to the calculations set out in Insurer's letter.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(b) provides:


When it is determined that, in accordance with 42 U.S.C. 401 ‑ 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 ‑ 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


AS 23.30.155(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


Based on the evidence of record as set out above, and in accord with the parties' agreement, we find Petitioners are entitled to a social security offset under AS 23.30.225(b).  The offset is calculated as follows:


Alaska average weekly wage

$476.00



x .8

Weekly combined maximum
$380.80


Work. comp. weekly benefit
$326.00


Soc. sec. weekly benefit
+206.03

Combined weekly benefits
$532.03


Less: combined maximum
-380.80

Offset
$151.23


Accordingly, we find the social security offset is $151.23.
  Because Employee began, receiving SSDC on 1 April 1991, we find the offset should be retroactive to that date.  Because we will order Petitioners to commence the offset retroactively, an overpayment will be created.  Petitioners are entitled to recover the overpayment, without our order, at the rate of 20 percent per installment of compensation
 under the authority of AS 23.30.155(j).


In their amended petition, Petitioners requested withholding in excess of the 20 percent authorized under AS 23.30.155(j).  Even recognizing that Employee is currently receiving no disability compensation, so there is no payment from which to withhold, we decline to authorize a higher rate of withholding at this time.  We have no information about Employee's financial condition, so we are unable to assess the impact of authorizing petitioners to withhold in excess of 20 percent of each installment.  In the event Employee again becomes entitled to workers’ compensation disability benefits, and Petitioners wish to recoup their overpayment by withholding at a higher rate, we will reconsider the request after giving Employee an opportunity to provide financial information.


When the SSA is already offsetting an employee’s social security benefits due to the receipt of workers’ compensation benefits, we delay implementation of  the offset for a period of 60 days to give the SSA time to discontinue the offset.  Because Employee is not currently receiving workers’ compensation benefits subject to reduction, it is unnecessary to delay implementation of out order.


ORDER

1. Petitioners shall offset Employee’s disability compensation at the rate of $151.23 per week effective 1 April 1991.


2. Petitioners shall recover the resulting overpayment by withholding 20 percent of any future installments of disability compensation.  We retain jurisdiction to authorize a higher rate of withholding in accord with this decision.


Dated at Juneau, Alaska this 8th day of April, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ L. N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ Twyla G.Barnes


Twyla G. Barnes, Member


If compensation is payable under terms of this decision, it is due on date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rodney Snider, employee/respondent, v. Whitestone S.E. Logging Co., employer; and Alaska Timber Insurance Exchange, insurer/petitioners; Case No.9028596; dated and filed in the office the Alaska Workers' Compensation Board in Juneau, Alaska, this 8th day of April, 1994.



Bruce Dalrymple

jrw

�








     �Our reference to the "Alaska compensation rate" means the TTD compensation rate Employee would have received had he remained in Alaska.  A cost of living adjustment (COLA) is applied to compensation recipients residing outside Alaska.


     �AS 23.30.225(b) refers to an employee's "average weekly wage."  This indicia of earnings was changed to "gross weekly earnings" when the Alaska Workers' Compensation Act was amended in 1988.  Sec. 37 ch 79 SLA 1988.  As Employee was injured after 1 July 1988, his compensation rate is based on his gross weekly earnings.  For the purpose of our calculation, we will use Employee's gross weekly earnings as calculated in the Compensation Report dated 14 December 1990.





     �As indicated, this offset is based on Employee's TTD rate as if he had remained in Alaska.  In fact, Employee moved to California, so was paid at a slightly higher rate.  At prehearing, the parties agreed to the method for calculating the overpayment as set out in Insurer's letter of 29 June 1993.  In Williams v. Alaska Pulp Corp., AWCB No. 93�0289 (16 November 1993) we used a different method for determining the offset and resulting overpayment.  In that case, we recalculated the offset when the workers' compensation rate changed.


	In view of the parties agreement at prehearing, we apply the calculation method used in Insurer's 29 June 1993 letter.  8 AAC 45.065(c).


     �Based on the information in our file, it appears Employee's disability compensation was terminated on 7 April 1993 when he returned to work.  Therefore, there are currently no benefits from which the overpayment can be recovered.







