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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERNEST D. WARD,
)



)


Employee
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9107259



)

TRI-GENERAL CONSTRUCTION, INC.,
)
AWCB Decision No. 94-0084



)


Employer,
)
Filed with AWCB Anchorage



)
April 8, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

______________________________________)


We heard this petition for reimbursement of an overpayment in Anchorage, Alaska on March 4, 1994.  The employee was not present but was represented by attorney Michael Jensen.  The employer and insurer were represented by attorney Richard Wagg.  We closed the record when the hearing concluded.


ISSUE

Whether to grant the employer's petition to withhold 100 percent of the employee’s weekly compensation benefits for reimbursement of an overpayment, under As 23.30.155(j).


EVIDENCE SUMMARY

The record indicates the employee sustained a work injury an March 28, 1991.  The employer paid the employee $151.45 in weekly temporary total disability (TTD) benefits from March 29, 1991 through January 23, 1992.  The employer commenced payment of weekly permanent partial impairment (PPI) benefits on January 24, 1992, based on a finding of medical stability by the employee's treating physician, John Joosse, M.D.
  (January 28, 1992 Compensation Report).


The employee had previously requested reemployment benefits.  (September 20, 1991 letter to Reemployment Benefits Administrator Douglas Saltzman) He also discussed these possible benefits with the insurer's adjuster, Peggy Winkelman. (Winkelman April 9, 1992 letter to the employee). Winkelman told the employee he could either continue to get periodic PPI benefits during participation in the reemployment program, or he could sign an enclosed waiver of reemployment benefits and get his remaining PPI benefits in a lump sum.  The employee signed a “waiver of Re‑Employment [sic] Benefits" on April 29, 1992.


On May 6, 1992, Dr. Joosse examined the employee and rated his permanent impairment at 12 percent of the whole man. On June 3, 1992, adjuster Winkelman paid the employee $103.71, the difference between a two percent PPI rating payment ($2,700.00) and the amount the employer had paid the employee since Dr. Joosse's January 24, 1992 finding of medical stability. (June 3, 1992 Compensation Report).


That same day, Winkelman controverted "10% PPI rating based on pain," and stated she would request clarification from Dr. Joosse. (June 3, 1992 Controversion Notice).  On June 16, 1992 the employer paid the employee $13,500.00 in a lump sum of PPI benefits, an amount equal to the ten percent rating which it had controverted .
  (June 16, 1992 Compensation Report).


Subsequently, the employee retained an attorney, and he again requested reemployment benefits, asserting that he was unaware until after Dr. Joosse’s May 1992 impairment rating that he would have a permanent impairment or that he would not he able to return to his usual work. (Jensen January 26, 1993 letter).  The employer argued that the employee was bound by the parties' April 1992 "waiver" agreement.


On December 7, 1993, another board panel found that agreement, in which the employee waived reemployment benefits in exchange for a lump sum PPI payment by the employer, was a settlement agreement subject to the requirements of AS 23.30.012 and 8 AAC 45.160.  The panel concluded that the agreement was void because it did not conform to the statutes and regulations, and was not submitted for the required approval.  Ward v. Tri‑General Construction, Inc., AWCB No. 93‑0307 (December 7, 1993) (Ward I).
  On December 10, 1993 Reemployment Benefits Administrator designee Mickey Andrew informed the employee that he would be contacted for a rehabilitation evaluation.


The employer then filed a petition requesting we allow it to withhold 100 percent of "unpaid installments until such time as the equivalent of 107 weeks of time loss has elapsed pursuant to AS 23.30.155(j)."  The employer asserts that it has paid the equivalent of 107 weeks of PPI compensation.  It argues it will be "unduly" prejudiced if it is required to make further payments, in the form of a so‑called "stipend," to the employee during his participation in the reemployment program, without first withholding the above amounts from unpaid installments.


The employer requests that we allow it to withhold 100 percent of any amounts to be paid under AS 23.30.041(k) until such time as it has recovered all PPI benefits paid.  It contends that the "date from which the 107 weeks period should be credited should be no earlier than the date upon which the Board's decision was issued in this matter." (Employer Memorandum in Support of Petition at 4).
 The employer asserts that the facts here are similar to those in Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991), where the supreme court affirmed a board panel's decision to allow the employer to withhold 100 percent of unpaid installments under AS 23.30.155(j).


The employer goes on to assert that if we deny its request for the 100 percent credit, it would be paying out "nonrecoverable" money, under the Alaska Supreme Court's holding in Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947 (Alaska 1989).  It adds:  "It should be obvious that employees who mislead the employer and carrier in the manner in which Mr. Ward has dome should not be rewarded with nonrecoverable overpayments." (Employer Memorandum in Support of Petition at 3).


The employee responds that he did not become aware that he needed retraining until after he received his lump sum. He contends the employer should not be allowed to withhold more than 20 percent of installments.  He asserts that it would he "inconceivable" to leave an injured employee without any periodic benefits during the rehabilitation process.  He contends this was the reasoning followed by the board panel in Townsend v. United Parcel Service, AWCB No. 91‑0216 (August 3, 1991).


The employee further argues that the real issue is whether the employer can withhold 100 percent of future installments of compensation without board approval.  He argues that the employer has done so in this case, and the employer should therefore be subject to a penalty.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Petition for 100 percent withholding.


We will first decide whether to grant the employers petition to withhold 100 percent of future unpaid installments of wages under AS 23.30.041(k), until the employer has been reimbursed for all PPI benefits already paid to the employee.
  As noted, it requests that we select December 7, 1993 as the date on which this "PPI crediting" begins.


AS 23.30.190(a) addresses payment of permanent partial impairment (PPI) benefits.  It provides in part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person . . . The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


AS 23.30.041(k) provides the exception to a lump sum payment. It states in part:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.


In this case, we find the employee was paid $3,500.00 in periodic PPI benefits from January 24, 1992 to June 15, 1992, and he was paid the remaining amount due in a lump sum of $13,500.00, on June 16, 1992.  We further find that payment of these benefits commenced on January 24, 1992.  We find that if payment of the entire amount of PPI benefits had been made periodically, those benefits would have been exhausted on approximately February 14, 1994.


By the nature of their arguments, the parties seem to agree that an overpayment has occurred, and that the employer should he reimbursed, at the rate of either 20 percent or 100 percent under AS 23.30.155(j).  In fact, the employee argues the employer has wrongfully withheld 100 percent of installments due without board approval, and should be penalized.  We agree that if an overpayment has occurred, the employee could be reimbursed by withholding amounts from future unpaid installments of compensation pursuant to AS 23.30.155(j).


However, we find no overpayment of permanent partial impairment benefits has occurred.  We find an overpayment occurs when an employer pays more compensation than is due the employee.  The employer here has not shown that it paid the employee more than is due.  We find, on the contrary, that the employee was due a lump sum of PPI benefits pursuant to the deadlines in AS 23.30.155, after he was medically stable and rated for permanent impairment, unless AS 23.30.041(k) was triggered.  Moreover, assuming that the employer had paid the employee's PPI compensation periodically under AS 23.30.041(k) instead of in a lump sum, those payments would not have been paid in full until approximately February 14, 1994.

 
Furthermore, wages under AS 23.30.041(k) are not due until permanent partial impairment benefits are exhausted.  We find here that PPI benefits, if prorated out on a periodic basis from the date of medical stability, would have been exhausted on approximately February 14, 1994.  We find that since the employer has not paid any wages during the proration period when PPI payments would have been due, no overpayment occurred under: AS 23.30.041(k).


Accordingly, the employer's December 10, 1993 petition for a "credit" of 100 percent of future installments of compensation is denied and dismissed.  Since we have concluded that no overpayment of compensation occurred, we need not decide the percentage of withholding or the date withholding should commence.  We also need not decide the employee's assertion that the employer has wrongfully withheld 100 percent of future installments of compensation, since there is currently no compensation due, as far as we can ascertain.  If the employee believes compensation is due, and a related penalty is also due, he should file an application.


Finally, there is nothing in the record currently to indicate whether the employee is eligible for reemployment benefits, or not.  Although he is in the evaluation process, the issue of whether he may be due wages under AS 23.30.041(k), or not, was not an issue set for our decision.


The employee also requested attorney's fees.  We retain jurisdiction to decide whether we have authority to award fees, based on the decision here.  The employee has ten days to submit written arguments on why an award of fees is warranted.  He must include in his request which type of award he believes is proper, either actual or statutory fees.  The employer then has five days to respond to the employee's arguments.  We will then decide the issue of attorney's fees.


ORDER

1. The employer's petition for a 100 percent offset of future installments of compensation is denied and dismissed.


2. We retain jurisdiction to award attorney's fees, in accordance with this decision.


Dated at Anchorage, Alaska this 8th day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ernest D. Ward, employee/respondent; v. Tri‑General Construction, Inc., employer; and Alaska National Insurance Company, insurer/petitioners; Case No. 9107259; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of April, 1994.



Flavia Mappala, Clerk
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     �The employee did not dispute Dr. Joosse's finding.


     �In his application filed January 5, 1993, the employee had requested, inter alia, an award for a penalty.  However, this issue was presumably not addressed by the parties in a prior hearing in this matter since it is not discussed in the pertinent decision and order.  Ward v. Tri�General Construction, Inc., AWCB No. 93�0307 (December 7, 1993). if the employee still wishes to pursue this issue, he should request a hearing.


     �We also note that AS 23.30.245(b) states: "An agreement by an employee to waive the right to compensation under this chapter is not valid."


     �We are unaware of the use of the term "stipend" in the Alaska Workers' Compensation Act or regulations.  We assume the employer, when using that term, is discussing the wages paid employees under AS 23.30.041(k) when PPI benefits are exhausted.  Perhaps the term "41(k) wages" would be more appropriate.


     �We assume the employer means the December 7, 1993 board panel's decision.


     �Neither party has asserted that wages under AS 23.30.041(k) are not equated to "compensation" under AS 23.30.155(j).


     �Previous board decisions conflict on the required starting date for payment of benefits under AS 23.30.041(k).  See Kristensen v. Pool Arctic Alaska, AWCB No. 93�0330 (December 22, 1993); Townsend v. United Parcel Service, AWCB No. 91�0216 (August 3, 1991); and Tindera v. Qwick Construction Co., Inc., AWCB No. 90�0056 (March 27, 1990).





