[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN P. KRIER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9127877



)

NANA/MARRIOTT JV,
)
AWCB Decision No. 94-0089



)


Employer,
)
Filed with AWCB Anchorage



)
April 15, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard this claim for workers' compensation benefits in Anchorage, Alaska on December 3, 1993.  The employee was present and represented by attorney Michael Jensen.  The employer and insurer were represented by attorney Theresa Hennemann.


After taking testimony, we left the record open to allow the employee time to depose a medical witness who was scheduled to testify but did not appear at the time of the hearing.  We then allowed additional time for written closing arguments and responses.  The record closed on March 2, 1994 when the time passed for the filing of all briefing.


ISSUES

1. Whether the employee is eligible for temporary total disability benefits from February 18, 1992 to July 15, 1993.


2. Whether the employee is eligible for permanent partial impairment benefits based on a 15 percent rating.


3. Whether to award medical costs in the amount of $20,000.00.


4. Whether to award interest.


5. Whether to award costs and actual or statutory attorney's fees, whichever is greater.


6. Whether to award a penalty for the employer's failure to legitimately controvert benefits prior to May 27, 1992.


CASE SUMMARY

The employee was injured on November 16, 1991 while working as a cook on the North Slope.  He slipped in some water, whipped back and forth, and then fell while carrying a bag of sugar, injuring the cervical area of his back.  He testified he worked two more shifts and then decided to see a medic because the condition was not "healing itself" and his pain had increased to an eight on a scale of one (least pain) to ten (most pain) (Employee dep. at 46).  The physician's assistant examined him on November 18, 1991, and advised him to seek further medical care in Anchorage.


The employee was examined by John Spencer, M.D., in Anchorage on November 19, 1991.  Dr. Spencer had treated the employee since April 11, 1991, for a neck problem and numbness in two fingers of his left hand, resulting from a February 19, 1991 car accident.
  The employee testified he had participated in physical therapy, as a result of the car accident, until May 10, 1991 when he went to work for the employer. (Id. at 34).


By that time, his neck pain had decreased from a seven (the day after the auto accident) to a two. Id. at 33‑34). He sometimes took Flexeril or Motrin for the pain.  However, he testified he had no problem performing his work duties.  He could not recall if his hand numbness had disappeared prior to his slip and fall. (Id. at 35).


The employee testified that after his November 16, 1991 injury, Dr. Spencer order a magnetic resonance image (MRI) which was performed by N. Karlins, M.D., on December 2, 1991.  According to Dr. Karlins, the MRI revealed a left posterior herniation of the C6‑7 disc, with probable impingement on the C7 root.  Dr. Spencer ordered physical therapy.


The employee returned to his residence in Fargo, North Dakota.  There, he was treated by neurosurgeon Robert Ivers, M.D., who also diagnosed left posterior herniation of the C6‑C7 disc.  Dr. Ivers recommended continued home traction therapy.  The doctor noted the employee wanted to avoid surgery, preferring conservative therapy instead. (Ivers December 18, 1991 report at 4).


The employee testified that he returned to Alaska, and Dr. Spencer referred him to Lawrence Dempsey, M.D.  Meanwhile, Dr. Ivers wrote a letter stating his opinion that the employee's November 16, 1991 work accident "is the substantial contributing factor to the patient's disability since that time."


The employee continued to experience neck pain.  He testified he had some good days, but no pain free days.  Normally, his pain was a five on the one‑to‑ten scale, and it rose to seven or eight on bad days.


Dr. Dempsey testified he first saw the employee in March 1992. (Dempsey dep. at 8).  On July 23, 1992, Dr. Dempsey wrote a letter stating the employee had a "picture" compatible with a herniated cervical disc on the left at the C6‑7 interspace.
  Dr. Dempsey acknowledged the employee's auto accident but asserted the employee was doing well until his slip and fall incident.  The doctor also gave his opinion that the slip and fall was the "substantial contribution factor to the patient's disability since that time."


In August 1992, the employee was examined by two physicians at the employer's request.  The first, Shawn Hadley, M.D., examined him, took his history and reviewed prior x‑rays and MRI studies on August 17, 1992.  The employee described this examination as "not pleasant."  He asserted he became tearful after 15 minutes.


Dr. Hadley reviewed the December 2, 1991 MRI and noted an increase in cervical lordosis over prior studies.  However, she found no disc herniation.


Dr. Hadley diagnosed mild degenerative disc disease in the cervical spine with chronic neck pain syndrome, and symptom magnification.  The doctor asserted the employee was not medically stable, but he would reach that condition after a six‑to‑eight‑week exercise program.  Dr. Hadley recommended an active exercise program.  Further, Dr. Hadley advised that psychological evaluations be performed before making a final determination on any surgical treatment.  Finally, the doctor advised against an anterior cervical fusion because the employees symptoms exceeded the objective pathology. (Hadley August 17, 1992 report at 5).


The second examination was performed by Louis Kralick, M.D., on August 19, 1992.  Dr. Kralick took a history, examined the employee and reviewed his current records, including prior x‑rays and the December 2, 1991 MRI.  He diagnosed mild, diffuse degenerative disc disease of the cervical area with chronic neck pain but no clinical evidence of radiculopathy or objective neurologic deficit.


Dr. Kralick concluded the employee was not medically stable but may be within eight to twelve weeks, after an exercise program and physical therapy.  However, he also anticipated the employee's "capacities" would improve within the ensuing six to twelve months. Regarding work, he was uncertain whether the employee would be able to return to his prior employment as a cook/baker. Finally, the doctor recommended continued conservative care but no surgery. (Kralick August 19, 1992 report at 3).


On September 10, 1992 Maurice Coyle, M.D., performed a "PIC outside film reading" of the cervical spine, at Dr. Dempsey's request.
  According to Dr, Coyle, the image revealed "evidence of abnormality at C6‑7, with a suggestion of extruded disc fragments at that level, best appreciated on axial views.  "However, Dr. Coyle added that the quality of the study is not particularly good" and he recommended another study if surgery was contemplated. (September 10, 1992 Radiologist Report). Dr. Dempsey asserted the MRI was good enough to rely on. (Dempsey dep. at 29).


On September 15, 1992 Dr. Dempsey performed an anterior cervical diskectomy and fusion at C6‑C7.  The employee testified he agreed to the surgery because he was not "getting anywhere" with conservative measures.  Dr. Dempsey testified the surgery was performed on an outpatient basis:


Yeah, it looks like it.  Generally I do‑‑in his case we did him free because both of his claims, automotive accident claim and his workmen's comp claim were disallowed, or not allowed, and so we fixed him to get him fixed so that however his disputes ended, he would be fixed in the end.  So he could be using that time to heal instead of argue, because he was quite miserable.

(Id. at 12).


The doctor's preoperative and postoperative diagnoses were the same: left C7 radiculopathy due to C6‑C7 disc herniation.  Dr. Dempsey testified that he confirmed the herniation by "microscopic visual exam."  (Dempsey dep. at 11).  Dr. Dempsey also testified it was still his opinion that the November 1991 slip and fall was a substantial factor in aggravating the employee's preexisting condition, and that the surgery was a result of that aggravation. (Id. at 8‑9).


The employee testified his recovery took from September 1992 to July 1993 in part because a bone "slipped out into the throat," causing a hiatal hernia.  Dr. Dempsey testified the fusion took longer to occur, but there was nothing unusual about it. (Id. at 16).  Dr. Dempsey found the employee medically stable on July 15, 1993.  (July 15, 1993 permanent partial impairment report).  He released the employee to work without restrictions on July 30, 1993. (Dempsey July 30, 1993 letter).


Dr. Dempsey also rated the employee for permanent partial impairment (PPI).  Using the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides), the doctor rated the employee's impairment at 15 percent.  This rating was based on seven percent impairment for the surgery, and nine percent based on inclinometer measurements.  He then found the combined value to be 15 percent. (Dempsey July 15, 1993 permanent partial impairment report).  The employee testified that his pain was zero (on the one‑to‑ten scale) at the time of the impairment rating.


In her deposition, Dr. Hadley discussed the work‑relatedness of the employee's condition and his need for surgery.  The doctor stated, based on her conversation with the employee and review of the medical records, that his symptoms after his February 1991 auto accident, including headaches and numbness and tingling in his left hand, continued up to his slip and fall on November 16, 1991. (Hadley dep. at 8) . She asserted that the mild disc degeneration which she diagnosed preexisted the slip and fall.  She also stated that even if there was a herniation, it preexisted the slip and fall.( Id. at 9).


She testified that the slip and fall temporarily increased and aggravated the employee's symptoms until May 27, 1992.( Id. at 16).  She asserted the employee's neck surgery was unrelated to the slip and fall. (Id. at 10).  She testified she could not "say for certain not knowing exactly what the preexisting condition is," but she believed his condition would have "stabilized" by May 27, 1992. (Id. at 14).  Finally, she testified there was no permanent partial impairment related to the slip and fall.  (Id. at 11).


An independent medical examination was ordered under AS 23.30.095(k) and 8 AAC 45. 092(e).  (September 2, 1993 letter by Betty Johnson, Workers' Compensation Officer II). Dr. Voke reviewed the medical records, took a history and performed the examination on September 14, 1993.  The employee told Dr. Voke he worked pain free from May 1991 when he began work for the employer until the November 16, 1991 slip and fall.  Dr. Voke found the employee totally asymptomatic.


Dr. Voke diagnosed post herniated nucleus pulposus, C6‑7, left (Voke September 14, 1993 report at 3).  He asserted that the November 1991 slip and fall was a "permanent aggravation" of the employee's pre‑existing conditions, and that the "substantial factor which did ultimately precipitate his ultimate surgery was secondary to his 11/16/91 injury in spite of the previous problems noted."


The doctor further asserted that the slip and fall was a substantial factor in causing the employee's need for surgery.  He based his opinion on "the fact that this gentleman did recover from his automobile accident in February 1991.  There was no mention of surgery at that time, and there was no mention of the C6‑7 radiculopathy.  He did recover and he also proceeded with gainful employment." (Id. at 3‑4).


Dr. Voke testified that the C6‑7 herniation "probably" preexisted the slip and fall. (Voke dep. at 47).  However, he confirmed that his opinion remained unchanged from his written report, and that the slip and fall was "the substantial factor," not the auto accident. (Id. at 44, 48).


Dr. Voke also stated the employee was medically stable as of July 1993 when he was released to work by Dr. Dempsey.
  Dr. Voke gave the employee an eight percent permanent partial impairment rating based on the American Medical Associations Guides, Third Edition.  However, Dr. Voke mentioned he did not perform inclinometer measurements because the employee had full range of motion.
  Moreover, he testified he agreed with the inclinometer measurements performed in June 1993 for Dr. Dempsey. (Id. at 40).  He asserted the slip and fall represented 100 percent of the PPI rating. (Voke report at 4).


Dr. Voke added that he disagreed with Dr. Kralick's interpretation of the magnetic resonance image (MRI).  He also disagreed with Dr. Kralick's opinion on the work‑relatedness of the employee's condition.  He noted the surgery was a "complete success" and the employee was released to work. (Id. at 4).


Dr. Voke testified he has worked with Dr. Dempsey and has found him to be a competent neurosurgeon. (Voke dep. at 20).  Regarding the employee's condition between May 1991, when he returned to work, and his November 1991 slip and fall.  Dr. Voke testified that even if the employee's pain continued during that time, his opinion would not change. (Id. at 25).  Dr. Voke stated he did not find the employee's pain level a big issue because the employee was productive during that period; "he wasn't receiving care and he was managing and he was not incapacitated." (Id. at 26).


Dr. Voke explained that his eight percent rating was based on the fact the employee was "surgically treated with no residuals." (Id. at 27).  He explained that although Table 49 of the Guides provides for only a seven percent rating, he gave the employee an extra percent because he probably would get that from an inclinometer reading. (Id. at 27‑29).


The employee's father, John A. Krier, testified at the hearing.  He stated that prior to November 1991 he did not notice the employee had a problem.  However, he noted the employee's condition had worsened prior to the September 1992 surgery.  He testified the employee had to sleep on a couch, braced up.  Mr. Krier testified that although the employee did not complain too much, he felt the employee was taking too much medication.


Hilda Woods‑Haas testified for the employer.  She is the Director of Human Resources for the employer.  She testified she has known the employee since 1987.  She stated that sometime in March 1992 the employee inquired whether there was any work available.  She told him to get a doctor's release, and he said he would.  Based on the employee's inquiries, she felt he was looking for work at that time.  She also saw the employee in August 1992.  In her opinion, the employee must have been unable to get a medical release.


The employer's insurer filed several controversions of the employee's claim before paying some benefits.  It controverted all benefits in Controversion Notices filed November 24, 1991 and November 26, 1991 by claims vice president Susan Harvey, and on April 2, 1992 by attorney Hennemann.  On September 4, 1992 the insurer paid the employee temporary total disability benefits from November 17, 1991 to February 17, 1992. (September 4, 1992 Compensation Report).


On September 9, 1992 the insurer filed another Controversion Notice.  In it, the insurer denied liability for "permanent and temporary disability, medical costs and reemployment benefits related to cervical surgery."  The basis for the Controversion was that the employee's problems were related to the February 1991 auto accident, and surgery was not recommended, per the reports of Dr. Hadley and Dr. Kralick.  Finally, the insurer also controverted permanent partial impairment benefits for the same reason.


The employer does not dispute the work‑relatedness of the employee's November 16, 1991 injury, but it does dispute the extent of benefits requested by the employee. (Employer Hearing Brief at 7).  The employer argues that there "is no admissible medical evidence that the slip and fall permanently worsened" the employee's preexisting neck condition. (Id. at 9).  It asserts that the work accident caused only a temporary aggravation of his condition, and the employee has not produced any admissible medical evidence to justify paying temporary benefits beyond February 17, 1992. (Employer Reply Closing Brief at 8).


The employer goes on to argue that temporary benefits, if any, should only be awarded to the time of medical stability.  It asserts we should only award benefits during "periods of time in which the presumption of medical stability is applicable," that is, during "those times in which there is objective medical evidence that Krier’s neck condition was measurably improving." (Id. at 1011).  It contends that the employee's traveling back and forth between Minnesota and Alaska, and his changing of physicians hampered follow‑up care and often allowed more than 45 days to pass between treatments. (Id. at 10).


The employer goes on to argue that the employee would have been medically stable after six to eight weeks of physical therapy, based on the reports of Dr. Hadley and Dr. Kralick. (Id. at 11). However, this date would be no later than May 1992. (Employer Reply Brief at 8).


The employee argues he has established the compensability of his injury, including entitlement to temporary total disability benefits from November 19, 1991 to July 19, 1993, related medical benefits, permanent partial impairment benefits, penalty and interest, and attorney's fees and costs.  He argues the insurer gave no basis for not paying benefits past February 17, 1992 other than the argument he sustained only a temporary aggravation of his condition.  He asserts several physicians, including Dr. Karlins, Dr. Voke and Dr. Dempsey support his request for benefits.  He argues, inter alia, that Dr. Hadley's opinion is flawed, is not substantial evidence, and her unsupported conclusions are outweighed by a preponderance of the evidence. (Employee Closing Brief at 5).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Temporary Total Disability, February 81 1992‑July 15, 1993.


In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those preexisting conditions. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  The court has also held that the presumption applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); and continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must present substantial evidence to overcome the presumption.  Miller V. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577  P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


If the employer produces substantial evidence, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


As noted, the employer does not dispute that the employee sustained a work‑related injury.  We find the employer paid the employee temporary total disability benefits from November 17, 1991, the day after his work injury to February 17, 1992.


The employer disputes temporary total disability after that date.  Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary." (citation omitted).  Assuming the employee must present some evidence to establish a presumption of continuing disability, we find the employee raised the presumption that he sustained a compensable work‑related injury.  This finding is supported by the employee's testimony, the November 19, 1991 report of Dr. Spencer, and the reports and testimony of Dr. Dempsey and Dr. Spencer.


We further find, based on the employee's testimony and the medical opinions of Dr. Dempsey and Dr. Voke, that the employee has established the presumption that he continued to be temporarily totally disabled until July 15, 1993, when he was deemed medically stable by both physicians.  We further find, based on this evidence, that the employee's November 1991 injury was a substantial factor in bringing about his temporary disability, which did not end until July 15, 1993.


We must next determine whether the employer overcame the presumption, or not.  We have reviewed the medical records, and we are unable to find a medical record to support the employer's assertion that the employee's temporary disability ended on February 17, 1992.


Even if we could find the report, and if it contained the evidence indicated, we question whether or not it is substantial evidence to overcome the presumption of continuing disability.  We find no other evidence to suggest the employee's temporary disability ended on February 17, 1992.  Therefore, viewing the employer's evidence in isolation, we conclude the employer failed to present substantial evidence to overcome the presumption of continuing disability, i.e., that the employee's disability ended on February 17, 1992.


We must next determine when the temporary disability ended.  Under AS 23.30.185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."   The employer asks us to deny the employee TTD benefits during periods "in which the presumption of medical stability is applicable;" that is, we should terminate TTD benefits when there is no objective medical evidence "generated," within any 45‑day period, showing that the employee's condition is "measurably improving." (Employer Hearing Brief at 10).


AS 23.30.265(21) provides:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


We do not believe that the presumption of medical stability in AS 23.30.265(21) is raised by the mere passage of time, as the employer seems to assert.  We find that a party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21).  See Platt v. Sunrise Bakery, AWCB No. 93‑0206 at 10 (August 25, 1991).  We find it would be inconsistent to require the employer to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a), but not require it to produce any evidence except the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.


Here, we find the employer has not provided evidence to raise this presumption.  We find that the fact the employee may have shuffled hack and forth between Minnesota and Alaska is not sufficient evidence.


We next review evidence in the record to determine when the employee's temporary total disability benefits should cease.  We find those benefits cease when a preponderance of the evidence shows the employee has been released to work, or he is found medically stable.
  First, however, the employer must produce substantial evidence overcoming the presumption of continuing disability.


We find the employee was treated conservatively by Dr. Dempsey who eventually concluded surgery was necessary.  Dr. Dempsey eventually found the employee medically stable on July 15, 1993.  We find Dr. Voke agreed with Dr. Dempsey's date on medical stability, We further find Dr. Dempsey and Dr. Voke released the employee to work without restrictions on July 15, 1993.  We find this testimony, and that of the employee, raises the presumption that the employee was temporarily totally disabled between February 18, 1992 and July 15, 1993.  Further, we find no reason to reduce the weight of their opinions.


The employer asserts that the opinions of Dr. Hadley and Dr. Kralick are substantial evidence to overcome the presumption and that we should utilize their opinions on when temporary  benefits cease.  At the outset, we find neither physician provided a specific date on when the employee would he able to return to gainful employment.


Regarding an opinion on medical stability, which terminates temporary disability benefits, we find Dr. Hadley concluded the employee was not medically stable when she examined him on August 17, 1992.  However, in her deposition she described his condition as "stabilized" as of May 27, 1992, the date of Dr. Nissen's report for Dr. Ivers, and almost three months prior to Dr. Hadley's August 1992 examination.


Assuming Dr. Hadley equates the term "stabilized" with medical stability under AS 23.30.265(21), we reduce the weight of her opinion regarding medical stability on May 27, 1992.  We make this reduction for two reasons.  First, Dr. Hadley stated in her deposition that she was uncertain about stability on that date.  We do not find this opinion the kind of substantial evidence to overcome the presumption of continuing temporary disability.


Second, Dr. Hadley determined the employee was not medically stable three months later, during the August 17, 1992 examination she performed.  The doctor stated the employee would be medically stable after six‑to‑eight weeks of active exercise.  We find the employee did not participate in an exercise program at that time, because he opted for surgery in September 1992.


In any event, we find this latter estimate, by Dr. Hadley, of medical stability is inconsistent with her deposition estimate of May 27, 1992.  We do not find it is substantial evidence which would overcome the presumption of continuing temporary disability.
  Moreover, we find the substance of the testimony of Dr. Hadley is in doubt because of these inconsistent, uncertain opinions.  Therefore, we will resolve any doubts in the employee's favor.  Miller V. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).


The second opinion relied on by the employer is that of Dr. Kralick, who estimated the employee might be medically stable within eight to twelve weeks after the doctor's August 19, 1992 examination.  We find his estimate was based on the employee's successful completion of exercise and physical therapy programs.


However, we find Dr. Kralick's opinion somewhat inconsistent, too.  We find his statement, that the employee's capacities would improve for six to twelve months, to mean the employee would experience objective measurable improvement during those months.  We find, based on the definition of medical stability, that the employee would not be medically stable until August 17, 1993, under this latter estimate by Dr. Kralick.


Accordingly, we find Dr. Kralick's two estimates of medical stability are inconsistent, and we therefore find the substance of his testimony in doubt regarding medical stability.  We construe his testimony in the employee's favor.  Moreover, because of his inconsistent opinions, we conclude Dr. Kralick's report is insufficient to overcome the presumption of continuing temporary disability.


Even assuming we had found the reports of Dr. Hadley and Dr. Kralick constituted substantial evidence, we would conclude the employee proved his claim for temporary total disability benefits, from February 18, 1992 to July 15, 1993, by a preponderance of the evidence.  We further find the employee was medically stable on July 15, 1993.  Therefore, the employer shall pay temporary total disability benefits for that period.


II. Permanent Partial Disability.


AS 23.30.190 states in part:


(a) in case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person . . .The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.


(c)The impairment rating determined under (a)of this section shall be reduced by a permanent impairment that existed before the compensable injury.


We find the permanent partial impairment rating by Dr. Dempsey, the employee's treating physician, is 15 percent.  That rating was performed on July 15, 1993 at the time of medical stability. We find the September 14, 1993 rating of Dr. Voke, the Board Independent Medical Examination physician, was eight percent.  However, we find Dr. Voke did not perform an inclinometer measurement. We find we will rely on the rating of Dr. Dempsey.  Therefore, the employer shall pay the employee a lump sum for permanent partial impairment based on a 15 percent impairment rating


III. Medical Costs.


AS 23.30.095(a) states in part:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  The board may authorize continued treatment or care or both as the process of recovery may require.


We assume the primary argument here is whether the employee’s surgery was compensable, or not.  We find the employee has raised the presumption that the surgery was necessary.  Alcan Electric v. Bringmann, 829 P. 2d 1187, 1189 (Alaska 1992).  This finding is supported by the testimony and opinions of Dr. Dempsey and Dr. Voke that the employee's November 1991 injury was a substantial factor in bringing about the need for the employee's surgery.


We next find the employer has overcome the presumption with substantial evidence, consisting of the opinions of Dr. Hadley and Dr. Kralick, who opined the employee sustained a temporary aggravation and surgery was unnecessary.  Therefore, the presumption drops out, and the employee must prove his need for surgery by a preponderance of the evidence.


We find that he has done so.  We rely on the opinions of Dr. Dempsey and Dr. Voke.  We also find persuasive the employee's testimony that the surgery eliminated his neck pain which had increased and persisted as a result of the slip and fall.  This finding is also supported by Dr. Dempsey's testimony that the employee was miserable prior to the surgery.


We find, contrary to the opinions of Dr. Hadley and Dr.Kralick, that the employee had a herniation at C6‑7.  We find this herniation combined with the employee's slip and fall at work to bring about the need for surgery.  This finding is supported by the opinions of Dr. Dempsey, including Dr. Dempsey's personal observation of the herniation during surgery, and Dr. Voke.  We find this herniation and the effects of the slip and fall caused the employee substantial discomfort and disability which was relieved by the surgery.  We find the surgery enabled the employee to return to gainful employment.


Accordingly, the employer shall pay for the medical costs related to the employee's surgery, and his related treatment following the surgery.


IV. Penalty and Interest.


The employee seeks an award of interest.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded here.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).


The employee also seeks a penalty.  He argues that a penalty is "clearly . . . owed pursuant to Harp.  Penalty is owed on the temporary benefits and medical costs paid and owed from November 19, 1991 until May of 1992" when the insurer's physician first indicated the employee's temporary aggravation had ended.


We will defer deciding an award of penalty until the parties submit additional argument clarifying this issue.  The employee should cite to the specific statute authorizing the pertinent penalty, and the amount of penalty requested.  In addition, he should cite the specific sections of Harp v. ARCO Alaska, Inc., 831 P.2d 352 (1992), which he believes support his request for a penalty, and any other applicable cases or board decisions.


The employee shall file written briefing on this issue within ten days of the date this decision is issued.  The employer shall respond within seven days.  We will then close the record and decide the penalty issue.


V. Attorney's Fees and Costs.


AS 23.30.145 states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not he less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted the employee's claim, and the employee retained an attorney who successfully prosecuted his claim for temporary total disability benefits, permanent partial impairment benefits and medical costs.  We award attorney’s fees under AS 23.30.145(a).


The employee requests an award based on an hourly rate of $175.00.  The employer argues this rate is not warranted.  We find at least one other panel has awarded Mr. Jensen fees at the above rate. See Gertlar v. H&H Contractors., AWCB No. unassigned, (January 4, 1994).  Assuming we award actual fees, we will award them at the above rate.


The employee seems to be requesting the greater of actual or statutory fees.  We have now awarded all benefits except a penalty.  In his brief to be filed for the penalty issue, the employee shall include a calculation of attorney's fees, specifically which benefits are greater, if he wishes to have the greater fee award.  He should also attach a supplemental affidavit of fees, for time spent briefing this and the penalty issue.


The employer shall then have the opportunity to respond to the specific fee request, along with the penalty issue, After we receive the briefs, including the calculations and any related arguments, we will decide the amount of attorney's fees and costs to be awarded.


ORDER

1. The employer shall pay the employee temporary total disability benefits from February 18, 1992 to July 15, 1993.


2. The employer shall pay the employee a permanent partial impairment lump sum based on a 15 percent rating.


3. The employer shall pay the employee's medical benefits in accord with this decision.


4. The employer shall pay interest at the statutory rate.


5. We retain jurisdiction to award a penalty and attorney's fees.  The parties shall file written arguments as outlined in this decision.


Dated at Anchorage, Alaska this 16th day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John P. Krier, employee/applicant; v. NANA/Marriot JV, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9127877; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of April, 1994.



Brady Jackson III, Clerk
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     �The employee had treated with another physician prior to Dr. Spencer's treatment.  The employer requested cross-examination of certain specific reports by Dr. Spencer, pursuant to Commercial Union Companies v. Smallwood, 519 P.2d 1261 (Alaska 1976).  However, it did not object to any of his 1991 reports.





     �The employer has requested cross�examination of Dr. Ivers for this letter.


     �This picture is apparently the December 2, 1991 MRI.  Dr. Dempsey testified he agreed with Dr. Karlin's opinion that there was a herniation present.


     �Dr. Dempsey apparently requested this review because of Dr. Kralick's contrary opinion on the MRI. (Dempsey September 15, 1992 admission summary at 2).


     �Dr. Voke felt that the ten�month period from surgery to release to work was "above average."  He asserted that "the longer the better for the individual."  (Voke dep. at 38).


     �Dr. Voke stated he would arrange to get the inclinometer measurements if they were deemed necessary.


     �The employer asserts it paid the employee TTD benefits until February 1992 when "Dr. Spencer related Krier's condition back to the car accident." (Employer Hearing Brief at 10, n.1).  However, we cannot find the report evidencing this assertion.


     �If the employer produces substantial evidence overcoming the presumption of continuing disability, the employee must prove by a preponderance of the evidence the extent of his disability.


     �The employer argues that Dr. Voke's opinion is not reliable because the employee apparently told Dr. Voke he was pain free between the time he went to work for the employer, and his November 1991 accident.  However, Dr. Voke stated his opinion would not change even if the employee experienced some pain during that period.


     �Even if we did find this opinion substantial evidence, we would still find the employee proved by a preponderance of the evidence that he was not medically stable until July 15, 1993.  This find would be based on the employees testimony, and the medical opinions of Dr. Dempsey and Dr. Voke.





