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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN C. SMITH
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9205429

CAL WORTHINGTON FORD, INC.,
)



)
AWCB Decision No. 94-0091


Employer,
)



)
Filed with AWCB Anchorage


and
)
April 15, 1994



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's request for a protective order was heard at Anchorage, Alaska on March 16, 1994.  Employee, who was not present, was represented by attorney Michael Jensen.  Attorney Trena Heikes represented Defendants.  The hearing record closed at the hearing's conclusion.  The hearing was conducted by a three member panel.  However, one member was out of the country at the time of the final deliberations, and he did not participate in the decision.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his right knee in the course and scope of his employment on March 11, 1992.  He had previously injured his right knee in 1988 while employed, but had been released to return to work without restriction.


Defendants accepted the injury as compensable and paid temporary total disability (TTD) benefits through May 30, 1992.  On August 10, 1992, Employee, who was then representing himself, filed a claim for TTD benefits beginning June 1, 1992, as well as a determination that he was entitled to weekly TTD benefits of $187.00 (he had been paid $186.21 per week), approval to change doctors, vocational rehabilitation benefits, and transportation expenses.  At a September 14, 1992 prehearing conference Employee indicated there was no dispute over his weekly TTD rate.  At that time Employee also advised he had received unemployment insurance benefits.


At a November 18, 1992, prehearing conference Employee indicated his right knee gave out, and he fell at home.  He contended this caused a back condition for which he sought medical care.  Defendants controverted Employee's contention that the knee injury caused back problems.


On December 2, 1993, Employee through his attorney, filed an affidavit stating he was ready for a hearing on the claim filed August 10, 1992.  Defendants retained Heikes to represent them.  Employee, who had previously signed medical releases for Insurer, was sent 16 releases by Heikes for his signature.  These releases are summarized below as well as Employee's response:


1) A general "Release of Information" to "any business entity and/or any public or private organization/firm" authorizing the release of any information.  Employee refused to sign this release.  At the hearing Defendants withdrew their request that Employee sign this release.


2) A release for governmental agencies to release any information.  Employee refused to sign this release.


3) A release to any educational institution or vocational rehabilitation firm.  Employee altered this release to limit the information to "the rehabilitation of John Q. Smith (Employee's middle initial is "C") in connection with an injury sustained on March 11, 1992."


4) An employment records release for employment or personnel records including records relating to termination or performance.  Employee limited the release to information regarding dates of employment and the wages of "John Q. Smith."


5) A medical release which included the authorization for the health care provider to release records relating to treatment at any time in the past or future, as well as records relating to treatment for drug, alcohol or substance abuse.  Employee altered the release to delete permission to release psychiatric care records, records for treatment of alcohol, drug or substance abuse, and limited the authorization to records relative to "any physical condition."


6) A release for records from the Social Security Administration (SSA) that included authority to release not only medical records for any type of treatment, but also benefit payments no matter when these payments were made.  Employee limited this release to benefits paid to "John Q. Smith" from 1990 to the present.  He deleted permission to release medical records, and deleted the request for simultaneous release of records to both Heikes and insurer.


7) A release of unemployment insurance benefits information, including a release of information regarding payment of benefits at any time in the past.  Also, it authorized release of all applications, eligibility cards, appeal documents, and any other documents.  Employee deleted the release of information to Insurer, and limited the release to benefits received since 1990.


8) A union records release which included the authority to release employment, personnel, termination, performance or dispatch records.  Employee deleted the authorization to release information to Insurer and the permission to release personnel records, performance, or termination information, At the time of the hearing, the release was not at issue.


9) Specific releases for Providence Hospital, Humana Hospital, Alaska Native Medical Center, and the U.S. Public Health service.  These authorized release of records for psychiatric treatment or treatment for drug, alcohol or substance abuse.  Employee limited the release to “information historically or causally connected to a March 11, 1992 injury."


10) A release for records from the State of Alaska, Division of Vocational Rehabilitation (DVR) . Employee limited this release to "rehabilitation from an injury on March 11, 1992."


11) Authorization to obtain copies of Employee's tax returns. Employee limited the release to tax periods of 1990 through 1993. 


12)  A release for Employee's military records and military health records.  This was not at issue at the time of the hearing.


Employee provided a limited general medical release for records "relevant to injuries suffered on March 11, 1992 and subsequent treatment, and records before that date only if "it 'has an historical or causal connection" to the March 11, 1992 injury.  Employee also added a note that the physicians were not required to consult with Defendants, and requested that if they did so they notify Employee's attorney in advance. 


Defendants contend their due process rights are absolute and superior to Employee's right of privacy.  They contend they are entitled to his past medical records, all rehabilitation records, social security information, employment records and tax returns.  Defendants contend that by limiting the medical records release Employee places the determination of what is relevant in a medical records clerk's hands, not their hands or ours.  Also, since Employee has contended his back condition was caused by his knee injury, they argue the medical records relating to his back condition should be discoverable.


They contend Employee has requested both a wage determination and reemployment benefits, and those claims have never been withdrawn.  Therefore, they should be able to obtain these records.


Employee admitted in his deposition that he was fired for allegedly stealing from his employer.  Defendants contend this puts his credibility at issue, and they should be able to obtain records, such as his personnel records, which could reflect his employment history and credibility.


Employee contends that under AS 23.30.107 and based on his right of privacy he does not have to release information unrelated to either his medical treatment or rehabilitation from his injury.  He contends that his right of privacy is especially important since our records are open to the public.


Employee also requests that we rule that the prehearing conference chairman can determine what is relevant and what releases must be signed.  He contends the procedure followed in this case, that is a prehearing conference followed by a hearing before the Board, is not only inefficient but costly.  He contends the workers' compensation system was intended to provide a simple, speedy remedy and the procedure followed in his claim was anything but simple and speedy.  Defendants contend that only the Board can determine the relevance of evidence sought to be discovered, and the releases which must be signed.


Employee's attorney seek an attorney's fee for his legal services at his hourly rate.  Defendants contend that no attorney's fees can be awarded until there is an award of compensation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. WHAT INFORMATION MUST BE RELEASED?


AS 23.30.107 provides:  "Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury."


We have adopted 8 AAC 45.095 to provide a means of addressing disputes about the relevancy of information sought under AS 23,30.107.  We can determine whether a protective order is appropriate, or order an employee to provide the requested releases.


we have considered AS 23.30.107 and arguments similar to Employee's in several cases. We have reached the conclusion that "relative to the employee's injury" need only have some relationship or connection to the injury.  We have ruled that it is important that employers he permitted to investigate workers, compensation claims so they can properly administer and litigate the claims.  If the information sought appears to be "relative,”  the appropriate means to protect an employee's right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer's ability to discover information that may be relative to the injury.  Green v. Kake Tribal Corp., AWCB Decision No. 87‑0149 (July 6, 1987) Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).


In Cooper we noted that under AS 23.30.135(a) we were not bound by common law or statutory rules of evidence or by technical or formal rules of procedure.  We noted that under 8 AAC 45.120(e) technical rules of evidence do not apply to our proceedings.  We considered Rule 26 of the Alaska Rules of Civil Procedure and Rule 401 of the Alaska Rules of Evidence.


We recognize that in civil proceedings discovery may be governed by more rigid rules and more formal proceedings.  However, because this is to be a simple, speedy remedy we believe the discovery process for our proceedings should move quickly.  We realize the defendants may exercise their rights to due process rights in various ways, and not necessarily by requiring the employee to sign a release for information.  We believe the signing of releases, consistent with an employee's right of privacy, to permit the defendants to obtain relevant information will assist in the speedy resolution of the claim.  Although the defendants may obtain irrelevant information, we can exclude irrelevant information from our records to protect an employee's right of privacy.


In Copper we found the defendants' unlimited medical release to be too broad.  We restricted the release to records for treatment received two years before the employee's first injury, which was seven years before the employee's industrial injury which was the subject of the claim.  In Russell v. University of Alaska, AWCB Decision No. 88‑0241 (Sept. 16, 1988), we directed the employee to sign a broad medical release.  On appeal, the Superior Court limited the release to two years before injury and its scope to correspond with the employee's injury.  Russell v. University of Alaska, 3AN‑88‑10313 (October 5, 1990).  This was consistent with the Court's ruling in Arctic Motor Freight, Inc. v. Stover, 471 P.2d 1006 (Alaska 1977) which limited the release of information to "those matters which may have an historical or causal connection to [the] injuries." Id. at 1009.


Employee's injury was to his right knee, and possibly his back.  There is no indication

at this time that alcohol, drug or substance abuse or a psychiatric condition are factors in the injury or recovery.  We find that, consistent with our previous rulings and the Court's ruling in Arctic Motor Freight, the releases should be limited to records relating to Employee's physical condition.  However, we find Employee's suggested limitations too restrictive.  It would be up to a medical records clerk to determine what is related to his "March 11, 1992 injury."  A more appropriate means to limit the injury would he for treatment records of or related to a right knee injury.


Because Employee previously suffered a right knee injury, we find his previous treatment to his right knee is relevant to this injury.  Therefore the medical records release should permit the release of records relating to treatment of his right knee for two years before the 1988 injury.  Because Employee has contended that his knee injury caused a back condition, we conclude Defendants should be able to obtain medical records relating to treatment of Employee's back for the two years before this most recent incident.


There is no reason to keep medical providers from knowing that an injured worker has an attorney or that the medical provider does not have to consult with Defendants' representatives.  Therefore, Employee may include this information in the release.  However, if they choose to consult with Defendants' representative, it is not necessary that they contact the injured worker's attorney before or after the consultation.  The request that the medical provider contact Employee's attorney must not be included in the release.


Under AS 23.30.041 Employee's employment history and training in the 10 years before the injury is relevant.  We direct Employee to sign the releases for employment records, relating to dates of employment, rate of pay, job duties, and training, as well as records for rehabilitation or retraining received in the 10 years before injury.


AS 23.30.187 specifically provides that temporary total and permanent total disability benefits are not payable for a week in which an employee receives unemployment benefits.  Under AS 23.30.225(h), compensation benefits are coordinated with social security benefits.  Accordingly, we find it is important that a defendant is able to discover what benefits an injured worker has received from these programs.  However, there is no need to discover payments made to an injured worker before the date of injury.  The release in this case should be limited to benefits received after March 11, 1992.


SSA benefits must be coordinated with workers' compensation benefits.  The timeframes in which to obtain information and make the computations are short.  Defendants' right to obtain an offset for overpayments is limited.  Therefore, we conclude it is appropriate for Defendants to be able to communicate verbally with the SSA about payment of benefits to Employee.  Employee must authorize verbal communication, but only about the amounts, dates of payments, and periods covered by the payments.


The SSA may have obtained medical records relating to Employee's knee or back condition.  Therefore, the SSA release must authorize the release of medical records as well.  Likewise, Employee’s unemployment insurance applications and appeal documents may disclose medical conditions or employment skills; we find these are relevant and discoverable.  Employee shall authorize Defendants to obtain these records as well.


We find performance evaluations are relevant to determinations made under AS 23.30.041(e).  Furthermore, in this case Employee admitted that he was fired for allegedly stealing from his employer.  This puts Employer's credibility at issue.  For this reason, we find it is appropriate for Defendants to be able to discover his personnel records including performance and termination records.  Because the 10 years before injury is the cut off point for purposes of AS 23.30.041(e), we find the release should be limited to personnel and employment records for the ten years before injury.


We find Employee has requested a gross weekly earnings determination.  We find his tax records will assist in a determination of his gross weekly earnings as well as verify past employment.  We direct Employee to provide Defendants with a release for copies of his tax returns for the past 10 years.


We see no reason that any agency or record keeper be required to release simultaneous copies of records to both Defendants' attorney and it Insurer.  Because Defendants are now represented, a release to their attorney only is an appropriate restriction.


To protect Employee's right of privacy, Defendants shall serve copies of documents they obtain upon Employee within 10 days after receipt; they must not file copies with us at that time, The medical records which Defendants believe must be filed with us in accordance with AS 23.30.095(h) and 8 AAC 45.052 may be filed with us no sooner than 20 days after receipt.  This will give Employee an opportunity to petition for the exclusion of records which he believes are not relevant.  If Defendants receive other information which they want in the record pursuant to 8 AAC 45.120, they may either obtain Employee's agreement or petition for a pre‑hearing conference for a relevancy determination.

II.  WHO DETERMINES WHAT RELEASES MUST BE SIGNED? 


8 AAC 45.095 states in part:


(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 10 days after receipt of the request petition for a pre‑hearing under 8 AAC 45.065.


(b) If after a prehearing the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued. . . .


Prehearings are conducted pursuant to 8 AAC 45.065 which provides in part: "In any action, the board or its chairman will, in their discretion, direct the parties or their representatives to appear for a prehearing conference to consider. . . (6) determining the relevance of information requested under 8 AAC 45.095; . . . .


Our regulation 8 AAC 45.065(b) gives the prehearing conference chairman the authority to conduct the prehearing conference without the other two board members.  Employee contends our regulations permit the prehearing conference chairman to determine the relevancy of the information sought by the releases and determine whether the injured worker must sign the release, otherwise, the injured worker must ask for a prehearing conference and then request a hearing before us.  This makes the procedure anything but simple, speedy, and cost efficient.  Defendants contend that under 8 AAC 45.095 only the board can determine whether releases must be signed.


We agree with Employee.  Our regulation 8 AAC 45.095 refers to the prehearing process in 8 AAC 45.065 as the means to address the relevancy of information requested by releases.  Prehearing conferences can be conducted, and action taken, by the prehearing chairman alone.  We agree that this is a simpler, speedier, and less costly remedy to resolve the issue while protecting the rights of the parties.

III.  ARE ATTORNEY'S FEES DUE EMPLOYEE?


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In  determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find an award of fees under either AS 23.30.145(a) or (b) required; an award of compensation or medical benefits.  Although Employee has prevailed on some of the issues presented at the hearing, we have not awarded any benefits at this time.  In Adamson v. University of Alaska, 819 P.2d 886,895 (Alaska 1991), the Court stated that language of section 14.5 "makes it clear that the employee must be successful on the claim itself, not on a collateral issue . . . .  [T]he Board should look at who ultimately is successful on the claim, as opposed to who prevails at each proceeding."  We conclude we are without authority to award Employee an attorney's fee at this time.


If Employee ultimately prevails we believe Defendants, actions in asking Employee's signature on all the releases, particularly the broad general release up to the time of the hearing, warrants a fee in excess of the minimum statutory fee. on the other hand, we believe Employee's actions in altering some of the releases, such as the DVR release and his insertion of the incorrect middle initial, should be considered in reducing the attorney's fee award.  If both of the parties had conducted themselves in a more reasonable manner, the expense and time consumed by this issue would have been reduced.


ORDER

1. Defendants shall redraft the releases in accordance with this decision, and Employee shall sign the releases.  If there are disputes about the releases, either party may request a prehearing conference and the disputes may be determined by the prehearing conference chairman.


2. The parties shall proceed in accordance with this decision to protect Employee's right of privacy.


3. Employee's request for attorney's fee is denied at this time.


Dated at Anchorage, Alaska this 15th day of April 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Patricia A. Vollendorf



Patricia A. Vollendorf, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of John C. Smith, employee/applicant; v. Cal Worthington Ford of Alaska, Inc., employer; and Industrial Indemnity Co., insurer/defendants; Case No. 9205429; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of April, 1994.



Flavia Mappala, Clerk
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