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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BENJIMAN M. POWERS
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128634



)

ALASKA EQUIPMENT REPAIR,
)
AWCB Decision No. 94-0093



)


Employer,
)
Filed with AWCB Anchorage



)
April 19, 1994


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's request that we review the Reemployment Benefits Administrator's determination finding him ineligible for reemployment benefits was heard at Anchorage, Alaska on April 7, 1994.  Employee, who participated telephonically, is represented by attorney Robert Rehbock.  Attorney Theresa Hennemann represents Defendants.


To the extent that a party has cross‑examination rights and had not previously waived that right as to a particular medical report, each party preserved its cross‑examination rights.  However, for purposes of this hearing, the parties agreed we could consider all medical records in our possession.  The record closed at the hearing's conclusion. 


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on November 25, 1991 when he was steam cleaning a tank.  The ladder upon which he was standing slipped as he was coming down the ladder.


He initially saw Ralph Marx, M.D., who reported that Employee fell 10 feet with most of the impact taken when his buttocks struck the ground.  Dr. Marx diagnosed an L3 compression fracture without neurologic deficit. (Fairbanks Memorial Hospital Report November 25, 1991).  Employee was evaluated by James Foelsch M.D., who reported an "L3 burst fracture without signs of neurological deficits, but the examination of proximal lower extremity strength was limited by complaints of pain."   Dr. Foelsch stated that if weakness became apparent an MRI scan might be needed, "but that does not appear necessary at this time." (Foelsch Consultation report December 3, 1991).


George Brown, M.D., became his physician.  He diagnosed spinal fractures for which he prescribed a brace and medication.  Dr. Brown's assistant, Michael Weber, Pa‑C, indicated in Employee's February 7, 1992 chart notes that the compression fractures of the T11, T12, and L3 vertebrae were stable.


Defendants accepted the injury as compensable.  Temporary total disability (TTD) benefits were paid.  On April 3, 1992, Weber reported Employee's left leg pain complaints had resolved, but the leg felt weak.  He reported that the "cone views of the thoracolumbar region today again show the burst fracture of L3.  There is no further settling or collapse."


However Dr. Brown's chart notes of May 14, 1992, state Employee was continuing to have pain radiating down the left leg.  The x‑rays showed the L3 "holding in position, but shows a marked amount of compression anteriorly and widening of vertebral bodies."  Dr. Brown recommended a CT scan and MRI of Employee's spine.  The MRI report of Robert Fellows, M.D., notes the fracture of Ll and L3 vertebral bodies.  He also stated: "Slight distortion is visualized in the left S1 nerve root when compared to the right, and the epidural fat is slightly distorted, but the significance of the finding is uncertain." (Fellows May 18, 1992 report).


On July 14, 1992 the Reemployment Benefits Administrator (RBA) received Defendants' request that Employee be evaluated for reemployment benefits.  Dr. Brown had indicated Employee needed retraining.


By September 15, 1992, Employee was complaining of more pain, and it was constant.  Because of his decreased strength, Weber and Dr. Brown decided to refer Employee to Morris Horning, M.D., for an evaluation.


Vincent Gollogly, Ph.D., CRC, was assigned by the RBA Designee to evaluate Employee.  As required by AS 23.30.041(e), Gollogly obtained the job description for Employee's job at the time of injury, steam cleaner, from the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) . He gave it to Dr. Brown for review.  Dr. Brown indicated on November 2, 1992, that Employee could perform this job despite his injury.  Dr. Brown also indicated Employee could work as an automobile‑body repairer, a job which he has held in the past 10 years.  Based on this information, Gollogly recommended Employee be found ineligible for reemployment benefits.  Based on Gollogly's report, the RBA Designee found Employee ineligible for benefits.


Weber wrote to Gollogly on November 19, 1992, stating that climbing had been omitted form the job descriptions submitted to Dr. Brown, and Employee could not climb.  Employee requested reconsideration by the RBA.  The RBA Designee notified Employee in a December 18, 1992 letter that the SCODDOT did not include climbing as a job requirement.  Therefore, the fact that Employee had to climb at his job was irrelevant.  The RBA indicated Defendants' adjuster had agreed that Dr. Horning could review the job descriptions and determine whether Employee was able to perform the job duties.


Dr. Horning wrote a status report on December 14, 1992, stating Employee was unable to return to his work at the time of injury.  He expected Employee to he able to return to medium level work.  In his December 22, 1992 report Dr. Horning indicated that an "attempted left peroneal nerve conduction study was indeed fairly unusual with difficulty ascertaining exactly where is the takeoff. . .  I must confess, however, that I would need further study to be sure the nature of any peripheral neuropathy . . . .  Today's data is too meager to permit an exact localization but I would favor the Sl root level on the left."  Dr. Horning went on to state: "[T]he MRI does comment 'slight distortion is visualized in the left S1 nerve root when compared to the right,' although the significance is "uncertain." Dr. Horning stated Employee was unable to climb, but he needed the job analyses to determine if he could return to his job at the time of injury.


On December 22, 1992 we received Employee's request that we review the RBA Designee's determination.  The adjuster wrote to the RBA on December 22, 1992 advising that Employee was in a body conditioning program.  Defendants agreed to the "RBA's review of Employee's eligibility for reemployment benefits upon completion of the conditioning program.  At the same time, Defendants answered Employee's request for reconsideration by acknowledging he was entitled to vocational rehabilitation benefits.


A hearing was scheduled for February 9, 1993.  However, Employee wrote our staff saying the hearing was unnecessary because "the denial for my rehabilitation has been changed" according to the adjuster.  Employee indicated that both Dr. Brown and Dr. Horning had said he would not be able to do the work he did at the time of injury.


On February 3, 1993, Dr. Horning completed a report stating he reviewed the job analyses and determined Employee was able to do the work at the time of injury.  He indicated Employee disagreed with the description of his job duties, in that he was required to lift over 50 pounds which was contrary to the lifting requirements listed in the job analysis.  Dr. Horning released Employee to return to work.  He noted Employee had traumatic changes at L3‑4.   He rated his impairment at 10 percent of the whole person.


Dr. Brown stated in his February 25, 1993 chart notes that he reviewed the MRI and it "confirms the widening of the vertebral body and the irregularities of disc spaces above and below the fractured zone."  He indicated he would consider Employee having involvement of two disc levels as well as vertebral body widening."  He rated the impairment at 20 percent.


The adjuster wrote to the RBA on March 22, 1993 again acknowledging the agreement to have Employee's eligibility reevaluated following his completion of the conditioning program.  The adjuster submitted Dr. Horning's release for Employee to return to work as a steam cleaner or auto‑body repairer.


The RBA reconsidered Employee's request for benefits.  On April 26, 1993, the RBA notified Employee he was ineligible for benefits because both Dr. Brown and Dr. Horning agreed he could return to work as a steam cleaner or auto‑body repairer.  Employee timely appealed this determination.  Several hearings have been scheduled, but have been canceled or continued for various reasons.


Dr. Brown referred Employee to Davis Peterson, M.D.  In his May 1993 chart notes he reviewed some of Employee's medical records, and requested copies of the MRI and nerve conduction studies. in his July 6, 1993 chart notes Dr. Peterson stated:


As his left leg pain has been consistent since the time of injury and apparently correlates with his EMG findings, I would assume that this is related to his injury but the mechanism is somewhat uncertain.  I can find no clear pathology referable [sic] to the L3 burst which clearly accounts for this.  It is possible that his radiculopathy is the result of a separate more subtle lesion at the L5‑Sl interspace as suggested by his MRI.


Dr. Davis indicated in a December 2, 1993 chart note that after LEIS injections at the S1 level Employee had an excellent transient response.  He excluded the L3 level as the source of pain, but suggested a third in the series of LEIS injections as well as a comprehensive back rehabilitation program.  He stated: "At the completion of this program I would complete a physical capacities evaluation to assess ability to return to his normal job or the need for vocational rehabilitation. . . .  If his left leg symptoms increase and if he develops a clear cut radiculopathy with tension signs he may eventually require decompression at the L5‑Sl level on the left."


Employee contends he is entitled to reemployment benefits for three reasons.  He contends the doctors' opinions are inconsistent and ambiguous.  He argues the doctors' reports say he is unable to work and unable to do the job at the time of the injury.  However, the doctors have released him for work and have stated he can do his job at the time of injury as described in the SCODDOT.  He contends the ambiguity should be resolved in his favor and benefits awarded.


Employee contends the SCODDOT does not reflect his actual job duties.  Because his actual duties include climbing and he cannot climb, he should he awarded reemployment benefits.


He contends the RBA failed to consider all of the doctors' reports, particularly the recent reports of Dr. Peterson.  He contends Dr. Peterson's report is new evidence that should be considered.


Finally, Employee contends Defendants agreed to provide reemployment benefits before he canceled the hearing scheduled for February 1993.  He argues they should not be allowed to deny those benefits now.


Employee also seeks an award of his actual attorney's fees if we remand this matter to the RBA.


Defendants contend they did not agree to provide reemployment benefits.  Instead, they agreed to the eligibility reconsideration.  Defendants agree that Dr. Peterson's evaluation and diagnosis is new evidence.  They note, however, that Employee's L3 problem has resolved.  Although they have been paying the medical expenses for the Sl problem and have not controverted that condition as compensable, at the hearing they took the position that it was not compensable.  Therefore, they contend the RBA's determination that Employee was not eligible was appropriate based on Employee's L3 problem and the SCODDOT.


Defendants contend that, even if we remand this matter to the RBA, attorney's fees would not be due.  Employee will have prevailed on a collateral issue, but no benefits will be awarded.  Accordingly, no attorney's fees can be awarded.


If fees are awarded, Defendants contend we should reduce the fees requested by Employee.  They contend the time billed for preparing the attorney's fee affidavit is excessive.  In addition, they contend the time spent waiting for a hearing that was scheduled last month, but could not be heard because a prior case took so long, is excessive and unnecessary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall  perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23‑30.041(e) states;


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).


The court has ruled that our review process must provide a hearing, and we must permit the parties to present new evidence which was not available to the RBA. Quirk v. Anchorage School Dist., 3 AN 90‑4509 (3rd Jud. Dist., Alaska Super. Ct.) (August 21, 1991).

I.  DID DEFENDANTS AGREE TO PROVIDE REEMPLOYMENT BENEFITS?


We find Defendants agreed to Employee's request for reconsideration of the RBA's initial determination that he was ineligible for reemployment benefits.  We find Defendants agreed to Dr. Horning's review of the job analyses after Employee completed the body conditioning program.  We find no evidence that they agreed Employee would be eligible for development of a reemployment plan.  We find Defendants complied with their agreement.  We find the RBA reconsidered Employee's eligibility in light of Dr. Horning's report.  We do not find an abuse of discretion by the RBA based on this allegation.

II. DID THE RBA CONSIDER THE CORRECT JOB REQUIREMENTS?


In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination. In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities." Id. at 6.


Unfortunately, this is another case in which the law requires us to use the SCODDOT's job description, and it does not match reality.  See Shade v. Arco Alaska, Inc., AWCB Decision No. 94‑0134 (May 27, 1993); Rearick v. Engineered Fire Systems, Inc., AWCB Decision 93‑0125 (May 20, 1993); Odman v. K & L Distributors, AWCB Decision No. 93‑0097 (April 22, 1993).


We find Employee's actual job at the time of injury required climbing.  We find Employee's injury prevents him from climbing.  However, we find the SCODDOT description of Employee's job, a steam cleaner, does not include climbing as one of the physical duties of his job.  We find the RBA Designee correctly relied upon the SCODDOT job description as required by AS 23.30.041(e).  We find the RBA did not abuse her discretion in relying upon the SCODDOT job description.

 III.  DID THE RBA FAIL TO CONSIDER MEDICAL EVIDENCE?


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  The court has long held that a subsequent injury or condition is presumed under AS 23.30.120(a) to be work related.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Employers Commercial Union Company v. Libor, 536 P.2d 129 (Alaska 1975).


We find there is medical documentation of Employee's S‑1 problem within six months of his injury.  However, it appears the medical providers focused on his L3 burst fracture, and did not particularly concern themselves with his S‑1 condition.  At this time, there is no medical evidence to overcome the presumption that Employee's S‑1 problem is the result of his work‑related injury.


At the time of Gollogly's initial evaluation in November 1992, he considered only Dr. Brown's opinion which did not address the S‑1 condition.  When the RBA reconsidered Employee's eligibility in April 1993, Dr. Horning had reported that the "MRI repeat of January 15, 1993, continues to show the traumatic changes at L3‑4 but no other changes." (Horning February 3, 1993 chart note.)  Based on the L3 problem alone, Dr. Horning believed Employee could return to work as a steam cleaner or auto‑body repairer as these jobs are described in the SCODDOT.

After the RBA reconsidered Employees request, Employee was referred to Dr. Peterson.  Dr. Peterson reviewed the earlier MRI studies, Employee's medical records, and Employee's complaints.  He determined Employee's long‑standing complaints are related to a S‑1 problem.  He prescribed more treatment and then a physical capacities evaluation to determine whether Employee can return to work.  Dr. Peterson's opinions were not available when the RBA reconsidered Employee's request.


Although there were predictions that Employee's physical capacities would permit return to work at his job as described in the SCODDOT at the time the RBA reconsidered Employee's eligibility, these predictions were based on the assumption that Employee's problem was at the L3 level only.  We find there is new medical evidence of an additional problem for which Dr. Peterson has recommended more treatment, a physical capacities evaluation, and a redetermination of Employee's ability to return to his job at the time of injury.  Based on the record as a whole we find the RBA Designee abused her discretion because she failed to consider Dr. Peterson's opinion.  We are convinced a mistake was made because Dr. Peterson's opinion regarding Employee's ability to return to work was not obtained.  We find it is appropriate to remand this matter to the RBA for a redetermination.
  We find it is appropriate to remand this matter to the RBA for a redetermination.

III.  ATTORNEY'S FEES


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney Lee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted by Defendants' actions.  Wien Air Alaska v. Arant, 592 P. 2d 352 (Alaska 1979).  The attorney's fee awarded under subsection 145(a) is based on the compensation benefits awarded.  The court has interpreted the word "compensation" in AS 23.30.155(e) to include medical benefits. Childs v. Copper Valley Elec. Ass'n., 869 P.2d 1184, 1992 (Alaska 1993).  The court has concluded that an award of attorney's fees constituted compensation.  Croft v.  Pan Alaska Trucking, Inc.., 860 P.2d 1184 (Alaska 1993).  The court has not ruled on whether benefits under AS 23.30.041 are "compensation" for purposes of awarding attorney's fees.


We have previously concluded a rehabilitation evaluation under former AS 23.30.041 is a valuable benefit for which attorney's fees are due under AS 23.30.145(b). Emery v. Buchanan Construction, AWCB Decision No. 93‑0184 (July 23, 1993).  Accordingly, we reject Defendants' argument that under Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991), reemployment benefits are collateral matters for which attorney's fees should not he awarded.


We found above that the claim was controverted by Defendants' actions.  Therefore, if reemployment benefits are compensation, a fee is due under AS 23.30.145(a).  We find the nature, length, and complexity of the claim as well as the benefits obtained warrant a fee in excess of the statutory minimum.  Under 8 AAC 45.180(b) an affidavit of the legal services provided must he filed.


We find Defendants resisted payment of reemployment benefits.  We find reemployment benefits fit within the category of "medical and related benefits."  We find a fee can he awarded under AS 23.30.145(b).


Subsection 145(b) requires the attorney's fee awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


Therefore, whether the fee is awarded under AS 23.30.145(a) or (b) makes little difference.  Under either subsection we must consider the nature‑length‑complexity‑benefits test.   We review Employee's attorney's affidavit of services provided.   


Defendants objected to the three hours billed for hearing preparation for and waiting time on March 2, 1994.  Undoubtedly it was necessary to prepare for the scheduled hearing which was continued do to a lack of time.  We find preparation time of one and one‑half hours to be reasonable.  We find waiting time could have been avoided by calling our staff.  We will deduct one and one‑half hours.  We will add three hours for preparation and attending the hearing on April 7, 1994.


Employee also seeks legal costs for paralegal services and miscellaneous expenses.  Defendants objected to the one and one‑half hours of paralegal time billed in February 1994 for preparation of the fee affidavit.  We agree that the time spent appears to have been more than necessary. If it took that long to prepare the affidavit, some of the work must have been of a clerical or accounting nature to coordinate and tally billing slips.  We find one‑half hour a reasonable time to prepare and review the affidavit.  Defendants did not object to the other legal costs totaling $32.03 and we will award those costs.  We will award attorney's fees and costs totaling $1663.28.


ORDER

1.  In accordance with this decision and order we remand the Employee's request for  reemployment benefits to the Reemployment Benefits' Administrator.


2.  Defendants shall pay Employee attorney's fees and legal costs totaling $1663.28.


Dated at Anchorage, Alaska this 19th day of April, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Florence Rooney


Florence Rooney, Member



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Benjiman M. Powers, employee / applicant; v. Alaska Equipment Repair, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9128634; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of April 1994.



Flavia Mappala, Clerk
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     �We recognize these reports were not available for April 1993 reconsideration determination.  However, we must consider information obtained after the RBA's determination which the RBA did not have an opportunity to review.  The outcome is a finding of "abuse" although the RBA's determination was appropriate based on the information available at the time of the RBA's decision.







