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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

E. JEAN NILSON,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)




)
AWCB Case No. 9300244

CRAWFORD & COMPANY
)



)
AWCB Decision No. 94-0096


Employer,
)



)
Filed with AWCB Anchorage

NATIONAL UNION FIRE INS.,
)
April 22, 1994



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's claim was scheduled for hearing at Anchorage, Alaska on April 20, 1993.  At the start of the hearing the parties' representatives submitted a stipulation to continue the hearing.  Attorney Michael Jensen represents Employee, and attorney Constance Livsey represents Defendants.


After a discussion regarding the status of the claim, we orally canceled the hearing and rendered the affidavit of readiness inoperative.  We hereby memorialize our oral decision.


SUMMARY OF THE EVIDENCE

Employee suffered an incident on January 13, 1993.  At this time, no definitive diagnosis has been made of her condition.  Accordingly, the medical evidence regarding the cause of the injury and work‑relationship is inconclusive.


Defendants contacted physicians in an effort to exercise their rights under AS 23.30.095(e).  After some difficulty, they located a physician in early January 1994 who was willing to review Employee's voluminous medical records.  Due to various complications, that physician has not completed his evaluation and report.


Defendants represented that the physician's opinion at this time is that he does not believe Employee's condition is work related.  Employee, who is receiving disability benefits and medical care from Employer, agreed to continue the scheduled hearing in order for Defendants' physician to have an opportunity to complete his report.  Employee did not dispute Defendants' representations of their physician's opinion and the need for an examination under AS 23.30.095(k) by our choice of physician.  Employee acknowledged that if we proceeded with the hearing and Defendants' physicians report was received before the conclusion of the deliberations, we would probably conclude an examination by our choice of physician was necessary under AS 23.30.095(k).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Rather than continue the hearing, we canceled it under 8 AAC 45.074(a)(5).  Based on the parties' stipulation, we concluded that proceeding with the hearing would cause irreparable harm.  Defendants have not had an opportunity to fully exercise their rights under AS 23.30.095(e).  Both parties would bear the expense of proceeding to hearing at this time.  However, the receipt of Defendants' physician's report is imminent and could necessitate further action which could cause us to redo the hearing.  Coupled with these two factors and most important of all, is the fact that Employee agreed to continue the hearing and is currently receiving disability benefits from Employer.


Although the parties stipulated to continue the hearing, we determined canceling the hearing and canceling the affidavit of readiness was appropriate given the tentative nature of Defendants' physician's opinion.  We were concerned that there could be complications which might make an examination under Subsection 95(k) unnecessary, or might necessitate proceeding to hearing without Defendants' physician's report.  We concluded it was more appropriate for each party to have the right to request a hearing as necessary as events unfolded.


Employee's claim has been controverted.  Therefore, we find it appropriate to remind Employee of the provisions of AS 23.30.110(c) to avoid possible dismissal of her claim.  AS 23.30.110(c) states in part: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  See Adams v. Valdez Outfitters, AWCB Decision No. 90‑ 0111 (May 23, 1990) ; aff'd 3AN 905336 CI (Alaska Super Ct.) (July 16, 1991). See also Wagner v. Stuckagain Heights, AWCB No. 92‑0321 (December 18, 1992) (because the period after the affidavit was invalidated was added to the period of delay before the filing of the affidavit, the claim was dismissed under AS 23.30.110(c); rev'd on other grounds, Wagner v. Stuckagain Heights, 3AN‑93‑489 CI (Alaska Super Ct.) (August 25, 1993).


ORDER

Our scheduled April 20, 1994 hearing on Employee's claim is canceled.  The affidavits of readiness for hearing are rendered inoperative.


Dated at Anchorage, Alaska this 22nd day of  April 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ D. F. Smith


Darrell F. Smith, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of E. Jean Nilson, employee / applicant; v. Crawford & Company, employer; and National Union Fire Ins., insurer / defendants; Case No. 9300244; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of April 1994.



Flavia Mappala, Clerk
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