
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEAN L. BAKER, SR.,
)

(Deceased)

)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9100700



)

ALASKA PACIFIC TRANSPORT,
)
AWCB Decision No. 94-0097



)


Employer,
)
Filed with AWCB Fairbanks



)
April 26, 1994


and
)



)

WAUSAU INS. COS.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This petition to recover an overpayment at a rate exceeding the statutory twenty percent rate, was decided at Fairbanks, Alaska on April 21, 1994, based on the written record.  Mary Davis and Annie Baker, guardians of the four surviving children, were notified of this proceeding and were invited to participate on the children's behalf.  Neither objected to the Affidavit of Readiness for Hearing and neither participated at hearing.  Claims adjuster Charlotte Gill represented the petitioners.  The record was deemed closed on April 21, 1994 when we met after the time had passed for filing all documents. 


The petitioners paid death benefits on behalf of the four surviving children covering the period of January 14, 1991 through  November 14, 1993 at rates exceeding the statutory minimum. Thereafter, the petitioners began taking a social security offset and determined to pay $100 in children's death benefits, or $25 for each of the four surviving minor children.  Presently, the petitioners request that we approve an additional offset, to recover past overpayments, taken at a rate exceeding the statutorily permitted twenty percent rate at AS 23.30.135(j).


Specifically, the petitioners propose to recapture their overpayment from each Child's payments at a rate such as to have fully recovered the amounts overpaid at the time each child reaches age 19.  Accordingly, the petitioners propose that we approve a recovery of past overpayments based on the following schedules:

PAID to Mary Davis and/or Freddie McDaniel

on behalf of Yvonne and Dean Jr.

 
$11,596.92

DUE Jan. 14, 1991 ‑ Nov. 14, 1993 =

       148 weeks at $25 each

     
7,400.00

OVERPAID


     
4,196.82

FUTURE COMPENSATION DUE to Yvonne until Age 19

Nov. 15, 1993 ‑ June 17, 1997 =

       187 WEEKS, 0 DAYS AT $25/WK, $3.57/DAY
 
 $ 4,678.57

FUTURE COMPENSATION DUE to Dean, Jr. until Age 19

Nov. 15, 1993 ‑ Dec. 21, 1998 =

       266 weeks, 0 days at $25/wk

  
$ 6,650.00


The "Future Compensation Due" is the anticipated amount due the children for future benefits.  The petitioners acknowledge that benefits would continue, without offset, after age 19 if either or both are full time students in an accredited college or trade school and paid for a maximum of four more years.  Benefits to either or both would also stop in the event either or both get married.


To collect the overpayment prior to the possibility of the children's benefits terminating, the petitioners request approval that the following percentages be deducted from the $25.00:


Yvonne               46%


Dean, Jr.            33%


These percentages were arrived at by dividing the individual OVERPAYMENT by the FUTURE COMPENSATION DUE each child.


This means they would receive per week as follows:


Yvonne               $ 13.50


Dean, Jr.            $ 16.75

Similarly:

PAID to Annie Baker on behalf of Chancy and Derek $13,896‑85

DUE Jan. 14, 1991 ‑ Nov. 14, 1993 =


148 weeks at $25 each

  7,400.00

OVERPAID


  6,496.85

FUTURE COMPENSATION DUE to Chancy until age 19

Nov. 15, 1993 ‑ April 24, 2001 =


388 weeks, 1 day at $25/wk, $3.57/day
$ 9,703.57

FUTURE COMPENSATION DUE to Derek until age 19

Nov. 15, 1993 ‑ April 24, 2003 =


493 weeks, 1 day at $25/wk, $3.57/day
$12,328.57


To collect the overpayment prior to the possibility of the children's benefits terminating, petitioners request approval of the following percentages for deduction from the $25.00:


Chancy
34%


Derek
27%

This means each child would receive per week as follows;


Chancy
$16.50


Derek
$18‑25


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(j) permits recovery of an overpayment as follows:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


In Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991) the claimant's father received a lump‑sum payment adjustment from the Social Security Administration to cover the amount of the insurer's offset.  Since the father held the total amount of the lump‑sum payment and enjoyed the time value of the money, our Supreme Court agreed the insurer was entitled to recoup its overpayment to the claimant by withholding 100 percent of its payments to the claimant and could consider the lump‑sum amount earmarked as the daughter's entitlement.


Based on the Court's reasoning in Green, we find the proposal submitted by the petitioners in this case is very reasonable.  Accordingly, we find the petitioners' petition is granted.


ORDER

The surviving minor children shall be paid compensation benefits as follows until reaching age of majority:


Yvonne
$13.50 per week


Dean, Jr.
$16.75 per week


Chancy
$16.50 per week


Derek
$18.25 per week


Upon reaching majority, full benefits may be reinstated, without offset, for a maximum additional four years of accredited college or trade school training.


Dated at Fairbanks, Alaska this 26th day of April,   1994.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



/s/ John Giuchici



John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dean L. Baker, Sr. (Deceased), employee / respondent; v. Alaska Pacific Transport, employer; and Wausau Ins.  Cos., insurer / petitioners; Case No.9100700; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska this 26th day of April,  1994.



Cathy  D.  Hill, Clerk
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