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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL GIBSON,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9210792



)

LONELY LADY,
)
AWCB Decision No. 94-0100



)


Employer,
)
Filed with AWCB Fairbanks



)
April 28, 1994


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This petition to dismiss a claim for an upper back injury under AS 23.30.100 was decided at Fairbanks, Alaska on April 21, 1994, based on the written record.  The petitioners were represented by attorney Theresa Hennemann.  The employee is not represented by an attorney.  We deemed the record closed on April 21, 1994 when we met after the time had passed for filing all documents.


it is undisputed that the employee injured his low back while moving a file cabinet for the employer on May 4, 1992.  On May 28, 1992 the employee filed a Notice of Injury, in which he stated that he had injured his "lower back" on May 4, 1992 during the course and scope of his employment with the Lonely Lady.  The employee continued to experience pain in his low back and on July 11, 1992 went to the emergency room at Fairbanks Memorial Hospital where he was diagnosed as having a lumbosacral strain. (Fairbanks Memorial Hospital outpatient and Emergency Record dated July 11, 1992.)


Shortly thereafter, the employee sought treatment with a family practitioner, Charles Steiner, M.D.  Again, the diagnosis was low back strain. (Dr. Steiner's chart note dated July 23, 1992.) Dr. Steiner ultimately referred the employee to an orthopedic surgeon, George Brown, M.D.  On October 21, 1992, Dr. Brown performed a bilateral laminectomy at L2‑3 and L3‑4 levels. (operative Report dated September 21, 1992.)  Dr. Brown released the employee for light duty work on November 24, 1992.  (Dr. Brown's Chart Note dated November 24, 1992.)


The employee now claims that he injured his neck as well as his low back on May 4, 1992.  In his December 16, 1993 deposition, the employee testified that he has experienced neck pain since the May 4, 1992 incident at the Lonely Lady and that the neck pain has gotten worse over time. (Gibson depo. at 63‑64, 70‑72.)  The employee thought at first that the neck pain emanated from his low back injury. (Id. at 65.) By February or March 1993, however, he realized that he had sustained a separate neck injury after he began experiencing numbness in his hands. (Id. at 66.) The employee first reported the neck pain to Dr. Brown on March 4, 1993. (See Dr. Brown's Chart Note dated March 4, 1993.)


The employee never reported the neck pain to anyone at the Lonely Lady, nor did he discuss his belief that he had suffered a separate neck injury with anyone at the Lonely Lady. (Gibson depo. at 65.)  The employee testified by deposition that when he saw the owner of the Lonely Lady following the May 4, 1992 accident he told him about his low back pain, but did not say anything about his neck injury. (Id. at 64‑65.)  As indicated, the Notice of Injury submitted by the employee following his May 4, 1992 accident discusses low back pain, but does not mention neck pain.


In April 1993 the employee returned to work as a janitor for Fairbanks Rehabilitation Agency. (Gibson depo. at 37‑38.)  On May 6, 1993 the employee saw Dr. Brown for a follow‑up treatment.  Dr. Brown noted that the employee was complaining of back and neck pain. (Dr.  Brown's Chart Note dated May 6, 1993.)  The employee testified that his neck pain continued to worsen. (Gibson depo. at 70‑72.)


By September 1993, the employee was complaining of neck pain, headaches and numbness in his hands.  Dr. Brown diagnosed possible cervical spinal stenosis and probable carpal tunnel.  (Dr.  Brown's Chart Note dated September 7, 1993.)  He arranged for a lumbar and cervical MRI to be conducted. (Id.)

After reviewing the results of the MRI, Dr. Brown concluded that the employee had a small disc herniation at C3‑4 level. (Dr.  Brown's Chart Note dated September 15, 1993.)  On October 25, 1993 the petitioners controverted treatment related to the employee's neck injury based on lack of medical support and, subsequently, on the grounds that his neck injury was a new injury and was not related to his May 4, 1992 low back injury.


On September 29, 1993 the employee filed an Application for Adjustment of Claim in which he asserted claims for TTD benefits, PPI benefits, medical benefits and re‑employment benefits.  The employee's stated reason for filing the AAC was that the Lonely Lady had "refus[ed] to pay on injury of neck."  The Lonely Lady filed an Answer on October 21, 1993, raising a number of defenses, including its notice defense, which is the subject of this decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

AS 23.30.100 reads, in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person . . . .


(d) Failure to give notice does not bar a claim under this chapter (1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; (3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The purpose of the notice requirement is to allow the employer to timely investigate the nature and extent of the employee's injury and to afford the employer the opportunity to extend prompt medical treatment to prevent or minimize a resulting disability.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).


In this case, the employee claims that, in addition to a low back injury, he sustained a neck injury during the course and scope of his employment with the Lonely Lady on May 4, 199.2. Although the employee timely filed a Notice of Injury with respect to his low back injury, he has never filed a Notice of Injury with respect to his neck injury.  The May 28, 1992 Notice of Injury that the employee filed makes no mention of neck pain or a neck injury.


Apparently, the first written notice received by the Lonely Lady regarding the employee's claim that he sustained a neck injury on May 4, 1992 was contained in the Application for Adjustment of Claim dated September 29, 1993.  This document was filed almost a year and a half after the employee claims he injured his neck.  Accordingly, we find the employee has failed to meet the 30‑day written notice requirement under the terms of § 100 (a) and (b).


The Alaska Supreme Court has interpreted § 100 as including a "reasonableness standard" which tolls the time to give notice of a claim "until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Alaska State Housing Authority v. Sullivan, 518 P.2d at 761‑62 (quoting 3 A. Larson, Workmen's Compensation § 78‑41 at 60 (1971)).  The court in Sullivan noted that "the 'reasonableness' test, as it is usually applied, simply suspends the running of the limitation period for notice (30 days in Alaska) until the claimant can reasonably be expected to realize the cause and nature of his injury." Id. at 762, n. 10.


Even using this more generous view of the 30‑day notice requirement, we find the employee's claim for benefits relating to his neck injury is still barred.  In his deposition, the employee testified that he has experienced neck pain since his May 4, 1992 accident. (Gibson depo. at 63‑64, 70‑72.)  Furthermore, he testified that by February or March of 1993 he realized that he had sustained a separate neck injury in the May 1992 incident. (Id. at 66.)  Thus, even if the employee failed to immediately recognize that he had sustained a separate neck injury as a result of his May 4, 1992 industrial accident, according to his testimony, he knew or reasonably should have known of his neck injury and its relationship to his employment at the Lonely Lady no later than February or March of 1993.


Under the above‑discussed reasonableness standard, the employee was required to give the Lonely Lady written notice of his neck injury within 30 days of the date he knew or should have known that he had sustained a potentially compensable injury to his neck.  The employee failed to give such written notice until September of 1993, more than six months after he realized he had sustained a separate neck injury in the incident of May 1992.  Accordingly, we find under the reasonableness standard, the employee failed to meet the written notice requirements of AS 23.30.100 (a) and (b).


Given our conclusion the employee failed to provide timely written notice of the alleged neck injury, we now must determine whether there is a reasonable basis to excuse the late notice.  We find no basis exists in the record to excuse the late notice.


First, we find the Lonely Lady did not have knowledge of the potentially compensable nature of the employee's neck injury until September 1993.  Apparently, this is the first time that the employee contacted the insurer complaining of neck pain and informing the claims manager he believed the pain to be related to the May 1992 work injury.  As stated earlier, the May 28, 1992 Notice of Injury did not mention a neck injury.  Moreover, the employee admitted in his deposition that he never told his employer of his belief that he had sustained a neck injury during the course and scope of his employment with the Lonely Lady.  (Gibson depo. at 65.)


Additionally, we find the petitioners have been prejudiced by the delay.  From near the beginning, the petitioners accepted the compensability of the employee's low back injury.  If they had been notified of a neck injury, they could have arranged for simultaneous treatment, thereby avoiding some of the cost of similar treatment now required.


Secondly, we find no "satisfactory reason" has been given to permit us to excuse the late notice.  He was notified of this proceeding by certified mail and signed the receipt which was returned to our file.  He did not appear personally or answer in writing.


Moreover, according to his own testimony, the employee knew or reasonably should have known, no later than March of 1993, that he had sustained a separate neck injury during the course and scope of his employment with the Lonely Lady.  We find he could have and should have informed the petitioners of his neck injury after he realized, at that time, that he experienced a separate and distinct injury.  We find no satisfactory reason exists for him to have waited until September 1993 to inform the petitioners of his neck injury.


Finally, we find that the petitioners raised their notice defense in their answer to the Application for Adjustment of Claim filed on October 21, 1993.  Accordingly, we find subsection 100 (d)(3) is not an issue in this case.


In sum, the employee has failed to timely file a Notice of Injury, without excuse, under AS 23.30.100. Therefore, we find his claim for benefits related to his neck injury under the Alaska Workers' Compensation Act must be dismissed.


ORDER

The employee's claim for benefits arising from his alleged May 4, 1992 neck injury is dismissed due to lack of timely notice as required under AS 23.30.100.


Dated at Fairbanks, Alaska this 28th  day of April,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown



Fred G. Brown,



Designated Chairman



 /s/ John Giuchici



John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Gibson, employee / applicant; v. Lonely Lady, employer; and Alaska National Ins.  Co., insurer / defendants; Case No.9210792; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of April, 1994.



Cathy D.  Hill, Clerk
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