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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARVIN J. SMITH, 
)



)


Employee,
)



)
DECISION AND ORDER

MICHAEL JENSEN, 
)



)
AWCB Case No. 8619312


Attorney, 
)


  Applicant,
)
AWCB Decision No. 94-0104



)


v.
)
Filed with AWCB Anchorage



)
April 29, 1994

UDELHOVEN OILFIELD SYSTEM SERVICES,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,     )



)


Insurer,
)


  Defendants.
)

________________________________________)


Applicant’s request for an attorney's fee award from Defendants was scheduled for hearing at Anchorage, Alaska on April 21, 1994.  Applicant was present and represented himself.  No one appeared on Defendants' behalf.  Notice of the hearing had been sent and acknowledged by Defendants.  Defendants' attorney, Randall Weddle, had written a letter to us stating he would not be attending the scheduled hearing.  Under AS 23.30.110(c), Summers v. Korobkin Const., 814 P.2d 1369 (Alaska 1991), and 8 AAC 45.070(f)(1), we proceeded with the hearing despite Defendants' absence.


SUMMARY OF THE EVIDENCE

On April 20, 1993 Employee, represented by attorney Michael Jensen, filed a claim for various benefits including medical expenses and attorney's fees.  On October 20, 1993 we received Employee's affidavit of readiness for hearing.  After various conferences and correspondence, Defendants admitted the compensability of Employee's request for medical expenses.


Applicant filed an affidavit itemizing his legal services and the costs incurred in pursuing Employee's claim.  Although Defendants' accepted Employee’s claim for medical benefits, they refused to pay Employee's attorney's fees.  Accordingly, this hearing was scheduled.


At the hearing Applicant stated that he had provided additional services after the affidavit of attorney's fees was filed.  However, he has not filed another affidavit itemizing those expenses.  Accordingly, he was not seeking any attorney's fees other than those in his affidavit.  His fee of $3,360.00 represents 19.2 hours of legal services at $175.00 per hour.  Applicant stated Defendants had paid his fee of $3,360.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part;


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find Defendants resisted paying medical benefits.  We find Employee employed an attorney who was successful in obtaining an award of medical benefits.  We conclude an attorney's fee is due under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed. It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We have considered the evidence of record and the affidavit filed by Applicant.  Defendants no longer object to the fees requested, and we find the fee requested is reasonable.  Because Defendants have already paid that fee, another "award" may be unnecessary.  However, in order to comply with the law we award that fee, and approve that fee for purposes of AS 23.30.260.


ORDER

Defendants shall pay Employee's attorney an attorney’s fee of $3,360.00. Defendants may credit against the award the attorney's fees already paid to Applicant.  Dated at Anchorage, Alaska this  29th day of April, 1994

ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



 /s/ D. F. Smith


Darrell F.  Smith, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marvin J. Smith, employee / applicant; v. Udelhoven Oilfield System Services, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 8619312; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of April, 1994.



Flavia Mappala, Clerk
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