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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY L. MORFORD,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9209074



)

MCGRAW'S GRAVEL SALES,
)
AWCB Decision No. 94-0106



)


Employer,
)
Filed with AWCB Juneau



)
May 4, 1994


and
)



)

ALASKA NATIONAL INSURANCE
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau on 12 April 1994 to hear Employee's claim for compensation for permanent partial impairment (PPI), medical and related transportation costs, an eligibility evaluation for reemployment benefits, a compensation rate adjustment, interest, and attorney's fees and costs.
  Employee now represents himself.  Defendants are represented by attorney Robert J. McLaughlin.  Both parties submitted hearing briefs which we considered in our deliberations.
  We closed the record after we met on 12 April 1994.


Employee is a 32 year-old truck driver from Oregon. The available medical records indicate Employee sustained back injuries riding motorcycles and in the Army during the period 1980 to 1984.  He sustained thoracic and cervical strains after falling in 1990.  On 4 February 1991, while working as a long-haul driver in Oregon, he tripped and fell over an electrical cord while pushing a dolly and sustained a low-back injury.


Employee was first seen by his family physician, Sheridan A. Theringer, D.O.  He complained of low-back pain and pain radiating into his legs.  A CT scan was performed in March which showed a problem with Employee's L5-S1 disc.  Employee was first referred to an orthopedist who diagnosed radiculopathy of the left leg and lumbosacral strain.  Employee wished to proceed with surgery, but physical therapy was prescribed.


On April 1991 Employee was referred to Kim A. Wayson, M.D., a board-certified neurosurgeon, who became Employee's treating physician.  Dr. Wayson noted progressively increasing left leg pain and mild findings of a possible L5-S1 radiculopathy.  An MRI scan showed a small, central, L5-S1 disc protrusion, slightly more prominent on the left.  Dr. Wayson determined the protrusion did not significantly impinge on either nerve root, and that surgery was unnecessary.  (Wayson Office Note, 15 April 1991.)  Additional physical therapy was prescribed.  


Employee returned to Dr. Theringer on 26 June 1991.  He determined Employee had no permanent impairment and released him to return to work.  On 30 September 1991 Employee returned to work in Oregon driving a dump truck.  He worked there for the five-month period ending 29 February 1992.  Employee testified he usually worked 40 hours per week and the job did not require him to lift and carry.  (Employee's dep. at 18-19.)


Employee next accepted a job with Employer driving a dump truck at a remote location.  He came to Alaska at his own expense in late March 1992 and worked about five weeks before he was injured.  (Id. at 12-13).  Employee testified he first had back pain shortly after he arrived on the job because the valve for inflating the air-ride seat in his truck was broken.  (Id. at 35-36.)  He also testified that on 25 April 1992 he assisted three other employees with carrying 50-pound bags of powder and boxes of dynamite about 35 yards up a hill to a blasting site.  He testified this activity caused his back to become very sore.  He had the following day off and rested, then drove the next day with increasing pain.  He was unable to continue driving after a few hours the following day, 28 April 1992, which was reported as the date of injury.  (Id. at 14-15; Employee's 13 May 1992 recorded statement to Insurer at 11, 17.)  It is this injury which is the basis of Employee's present claim.


Employee testified he was unable to obtain immediate authorization for medical care, so returned to Oregon where he again came under the care of Dr. Wayson.


Defendants accepted Employee's claim and paid temporary total disability (TTD) compensation at the rate of $223.03 from 29 April through 23 November 1992.  The compensation rate was based on Employee's gross 1990 and 1991 earnings of $34,701.14.  (Compensation Report 24 June 1992).


Dr. Wayson saw Employee on 2 June 1992 and found "subtle findings of an S1 radiculopathy."  He ordered another MRI scan.  (Wayson letter, 2 June 1992.)  The radiologists report states:


Mild degenerative disc and fact joint changes are noted at L5-S1, but there  is no evidence of focal disc herniation or other major abnormalities. Comparison is made to a prior exam of 4-10-91.  Degenerative facet joint changes seem somewhat more prominent at L5-S1 than on the prior exam, but there has otherwise been no significant interval change.  The central disc protrusion previously described at L5-S1 now has somewhat more of a broad-based appearance, but is otherwise unchanged.

(Radiology report, 8 June 1992.)


After reviewing this report, Dr. Wayson wrote that Employee's condition "looks unchanged" and that surgery would not be required.  (Wayson letter, 11 June 1992.)  Dr. Wayson prescribed physical therapy, which was provided from 8 July through 5 October 1992 when Employee stopped participating.


On 13 August 1992 Dr. Wayson wrote that Employee's MRI and bone scan were essentially normal, with the exception of some degenerative disc disease at L5-S1.  He stated:  "I certainly am at a loss to explain his symptoms and at a further loss to make any recommendations as far as therapy goes.  His primary complaints are back pain.  He may well represent someone who would benefit from referral to a pain center."  (Wayson letter, 13 August 1992.)


Insurer referred Employee to Donald A. Peterson, M.D., for an evaluation.  Dr. Peterson is a board-certified orthopedic surgeon who practices in Hillsboro, Oregon.  He noted Employee's range-of-motion evaluation was invalid under the AMA Guides.  He diagnosed a "lumbosacral strain by history - resolved" and "mild degenerative facet disease with degenerative disk disease L5-S1 level - preexisting."  Dr. Peterson opined that Employee sustained no additional permanent partial impairment as a result of his April 1992 injury; that he was medically stable; and that he is able to work as a dump truck, tractor-trailer, or log-truck driver.  (Peterson report, 24 November 1992.)


After receiving Dr. Peterson's report, Employee discussed it with Dr. Wayson.  Dr. Wayson wrote that releasing Employee to return to driving a dump truck "is probably optimistic at best and probably fool hardy at worst."  (Wayson chart note, 14 December 1992.)  Subsequently Dr. Wayson examined Employee and found "significant back and leg pain."  He determined Employee was unable to return to work until a physical capacities evaluation was completed.  (Wayson letter, 5 January 1993.)


Dr. Peterson re-examined Employee in June 1993.
  Employee reported no new injuries, but reported he had fallen twice due to low-back pain and pain extending into the buttocks, thighs, and calves which was worse on the left.  Dr. Peterson's diagnoses were the same as in his November 1992 report, with the addition of "low back pain-recurrent."  He noted subjective worsening of symptoms, with no known mechanism causing those symptoms.  Dr. Peterson found no objective findings on physical examination, "in short, there was no evidence of focal neurologic lesion.  His lumbar spine motion measurements remain invalid."  Dr. Peterson expressed concern that "non-physical factors" were affecting Employee's presentation, and concluded Employee was a poor surgical candidate.  Finally, he stated that unless new findings were obtained from a repeat MRI scan, his opinion as expressed in the 24 November 1992 report would remain unchanged.


At his deposition in November 1993 Dr. Peterson testified he had reviewed the results of a CT myelogram and it did not change his conclusion as expressed in his previous reports.


In his 29 November 1993 deposition (Wayson I) Dr. Wayson testified he found Employee medically stable as of 27 October 1992.  (Wayson I at 10-11.)  He also agreed that "the April '92 aggravation is no longer a factor in his present low-back condition."  (Id. at 14.)


Dr. Wayson was re-deposed on 24 March 1994 (Wayson II) with Employee participating.  Dr. Wayson testified Employee's injury is a lumbosacral strain with radiculopathy.  The lumbosacral strain is primarily a muscle injury, not involving the bones or disks.  The radiculopathy implies a nerve root irritation, and in Employee's case, is based on Employee's subjective complaints, and not on any objective evidence.  He also stated that a lumbosacral strain usually resolves in "a couple of weeks to a couple of months probably at the outside" but some patients "get into what's called the chronic low back syndrome, which is. . . a category of people that. . . have gotten over their lumbosacral strain but is probably all the same injury."  (Wayson II dep. at 8-10).


Because Employee's condition was becoming chronic, Dr. Wayson assumes Employee continued to have ongoing low-back pain when he returned to work after the 1991 injury and during his employment in Alaska.  (Id. at 12-13.)


Dr. Wayson again stated that although the June 1992 MRI scan indicated the L5-S1 changes were more prominent than observed in 1991, there is no objective difference between Employee's low-back condition, before and after the 1992 incident.  (Id. at 10.)


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(10) defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


It is not disputed that Employee suffered a work-related injury at work in Oregon in February 1991 for which he was compensated under Oregon's workers' compensation law.  It is also not disputed Employee suffered another injury in April 1992 while working for Employer.  Defendants accepted the claim and paid disability and medical benefits.


Employee argues he suffered a new injury working for Employer in 1992, so is entitled to workers' compensation benefits under the Alaska Workers' Compensation Act (AWCA).  Defendants argue Employee suffered a temporary aggravation of his 1991 injury, and returned to his pre-injury status, so is ineligible for benefits.  In fact, "disability" under the AWCA is an economic, not a medical concept.  Employee's eligibility for benefits under the AWCA must be determined by application of the various provisions of the ACT.


Compensation Rate Adjustment

AS 23.30.220(a) provides in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


  (1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


  (2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury.


Employee was paid TTD compensation at the rate of $223.03 per week.  He requested a compensation rate adjustment, but did not inform us why an adjustment is due.


Under AS 23.30.220(a)(1), Employee's compensation rate is based on his earnings in 1990 and 1991.  Employee neither submitted evidence he was absent from the labor market for more than 18 months during that period, nor submitted evidence that his earnings were more than the $34,701.14 used by Defendants to calculate his rate.


Absent evidence to the contrary, we find Employee's claim for a compensation rate adjustment should be denied.


Compensation for Permanent Partial Impairment

AS 23.30.190 provides in pertinent part:


(a) In case of impairment partial in character but permanent in quality and not resulting permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. 


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.


(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.


8 AAC 45.122(a) provides that ratings of PPI must be based on the AMA Guides, third edition (1988).


After Employee's February 1991 injury, he was under the care of Dr. Wayson.  Employee was scheduled to return to Dr. Wayson in mid-May 1991, after a period of physical therapy, at which time a release to return to work was to be considered.  Employee did not keep that appointment.  Instead, on 26 June 1991, Employee returned to his family physician, Sheridan Theringer, D.O., for a release to return to work.  At that time, Dr. Theringer stated Employee had not permanent impairment and released him to return to work.


Because he did not rate Employee using the AMA Guides, we discount Dr. Theringer's report that Employee had no PPI on 26 June 1991.


Dr. Wayson testified he does not do PPI ratings.  However, at his deposition, he speculated Employee's disability may fall in the range of a five to 10 percent whole person impairment.  (Wayson II dep. at 16-17.)  Dr. Wayson  also implied that Employee did not suffer any additional PPI as a result of his April 1992 injury.  (Wayson I at 12, 14); Wayson II at 10.)  As indicated above, Dr. Peterson found that Employee sustained no additional PPI as a result of the April 1992 injury.


Employee has never been rated for PPI.  However, in view of Dr. Wayson's testimony that there was no difference in Employee's condition before and after the 1992 injury (Wayson II at 10), and Dr. Peterson's conclusion that Employee suffered no additional PPI, we find Employee is not entitled to PPI compensation.


Eligibility Evaluation for Reemployment Benefits

AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. 


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for


  (1) the employee's job at the time of injury; or


  (2  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


AS 23.30.041(f) provides in pertinent part:  "An employee is not eligible for remployment [sic] benefits if. . .(3) at the time of medical stability no permanent impairment is identified or expected."


Employee timely requested reemployment benefits.  On 20 August 1992 the Reemployment Benefits Administrator's (RBA) designee wrote to Employee requesting a medical report in which Employee's doctor predicted Employee may have a permanent physical impairment that would keep him from returning to work as a truck driver.  (RBA's form letter, 20 August 1992.)  Employee never submitted the evidence requested.  Dr. Wayson has never released Employee to return to work and testified he believes Employee is in need of vocational rehabilitation.  Dr. Peterson released Employee to return to work as a truck driver.


If Employee does obtain medical evidence indicating he is unable to return to work as a truck driver, he may, upon referral of the evidence to the RBA, be referred for an eligibility evaluation.  However, unless subsequently developed evidence indicates otherwise, Employee will be found ineligible for reemployment benefits because he did not sustain any PPI as a result of his April 1992 injury.  Rydwell v. Anchorage School Dist. 864 P.2d 526 (Alaska 1993).  Based on the evidence available, we decline to refer this claim to the RBA for an eligibility evaluation.


Medical Care

AS.23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. 
(Emphasis added.)


The two-year period after Employee's injury expired on 27 April 1994.  Employee seeks continuing treatment and care, beyond the two-year period, which we may require an employer to provide under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 663 (Alaska 1991).


The presumption of compensability in AS 23.30.120(a)
 applies to claims for continuing treatment and care.  (Id. at 665.)  Concerning applications of the presumption, the court stated:


[A]n injured employee may  raise the presumption that a claim for continuing treatment of care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated.


The presumption shifts only the burden of going forward, not the burden of proof.  The presumption will drop out if an employer adduces "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion" that continued care is either not indicated, or not indicated as the employee contends.  The employee then must meet her burden of proof by carrying a burden of persuasion without aid of any presumption or construction if favor of recovery.

(Id., footnotes deleted.)


Dr. Wayson testified surgery is not required for Employee's condition, (Wayson I at 6.)and that he knows of nothing that will make Employee any better (id. at 10-11).  At the time of his November 1993 deposition, it was Dr Wayson's opinion the acute injury Employee suffered in April 1992 was no longer a factor in his low-back condition.  (Id. at 14.)  He testified Employee needs physical rehabilitation which is coordinated with a vocational rehabilitation program, and that epidural steroid shots may provide some temporary relief that will enable Employee to receive maximum benefit from the rehabilitation program.  He had no other recommendations for additional treatment or care.  (Wayson II at 18.)


Dr. Peterson expressed no opinion about Employee's need for further treatment or care.  He did testify that the sprain\strain Employee received in April 1992 had resolved.  (Peterson dep. at 7, 10.)


We find that Employee's acute injury and the provisions of medical care for that injury is sufficient to raise the presumption of compensability.


Both Dr. Wayson and Dr. Peterson agree the April 1992 injury has resolved, and that Employee has returned to this pre-injury status. Therefore, we find any further medical care or treatment is needed to treat Employee's preexisting condition.  We find the evidence is sufficient to rebut the presumption that Employee is entitled to continued medical care.  Having so found, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.  Based on the evidence that Employee has returned to his pre-April 1992 condition, cited above, we find Defendants are not responsible for Employee's future medical care.


Medical Transportation Costs

AS 23.30.095(a), quoted above, makes employers responsible for an injured employee's medical treatment and care.  AS 23.30.265(20) provides in pertinent part:  "'[M]edical and related benefits' includes but is not limited to physician's fees, nurses' charges, hospital services. . . and transportation charges to the nearest point where adequate medical facilities are available."  (Emphasis added.)


Employee requests reimbursement for the cost of his transportation home to Oregon.  In his Hearing Brief, he states that after talking to Insurer, "I returned to Oregon to seek medical treatment because no one was able to give me authorization to seek medical treatment in Alaska."  As indicated above, Employer had no agreement with Employee to pay Employee's transportation costs to or from Alaska.


Employee's former attorney, Mr. Soule, cited Alcan Elec. v. Bringmann, 829 P.2d 1187 (Alaska 1992) as authority for Employees entitlement to transportation costs to Oregon.


In Bringmann, the court determined the presumption of compensability AS 23.30.120(a) was applicable to medical transportation expenses.  Once the employee makes a prima facie case of entitlement to a benefit, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985); Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, (Alaska 1981).  We discussed the application of presumption of compensability above.


Employee has submitted no evidence that the medical care he received was unavailable in Alaska.  We find Employee's low-back strain/sprain was not an emergency, serious, or complicated condition which required him to be transported to a special facility for care.  In Bringmann,the court concluded Employee's travel expenses to California were compensable because the other physicians who examined Employee could not provide the same surgery the California surgeon provided.  We find Bringmann is distinguishable because Employee failed to submit any evidence that he needed medical care in Oregon which was unavailable in Alaska.  Therefore we find there is insufficient evidence to raise the presumption of compensability.  Because Employee is not entitled to rely on the presumption, he must prove his case by a preponderance of the evidence.  We find no evidence in support of Employee's claim.  We find Defendants are not responsible for Employee's transportation costs to Oregon.


Interest

8 AAC 45.142 provides that if compensation is not paid when due, interest must be paid at the rate established by statute.


We have awarded no compensation in this case.  Therefore, we find Defendants are not responsible for the payment of interest.


Attorney's Fees

AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


Defendants controverted all benefits on 11 December 1992.  On 27 September 1993 Mr. Soule filed an Affidavit of Counsel and Notice of Attorney's Lien in which he itemized attorney's fees of $1,925 and costs of $211.36.


Because we have not awarded Employee any additional benefits, it is not apparent that Defendants are responsible for the payment of attorney's fees to Mr. Soule.  AS 23.30145(a).  However Mr. Soule was not provided notice of the hearing, and did not participate.  Employee requested payment of his attorney's fees, however, neither party briefed the issue.  Under these circumstances, we decline to decide the issue of Mr. Soule's entitlement to payment of his fees.  We will retain jurisdiction to award attorney's fees.


ORDER

1)  Employee's claim for a compensation rate adjustment, compensation for permanent partial impairment, continued medical treatment and care, related medical transportation costs, and interest is denied and dismissed.


2)  We decline to refer Employee for an eligibility evaluation.


3)  We retain jurisdiction to award attorney's fees.

Dated at Juneau, Alaska this 4th day of May, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ Twyla G. Barnes


Twyla G. Barnes, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry L. Morford, employee / applicant; v. McGraw's Gravel Sales, employer; and Alaska National Insurance, insurer / defendants; Case No.9209074; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 4th day of May, 1994.



Bruce Dalrymple

jrw

�








     �Employee was represented by attorney William J. Soule at the time of his Application for Adjustment of Claim was filed.  At Employee's request, Mr. Soule filed a Notice of Withdrawal of Employee's Attorney on 24 September 1993.  Mr. Soule also filed an attorney's fee affidavit, in which he itemized his fees and costs, and an attorney's lien.


     �On 11 April 1994 Defendants filed a "Smallwood Objection" to certain statements in Employee's hearing brief.  An objection under the authority of Commercial Union Insurance Companies v. Smallwood, 550 P.d 1251 (Alaska 1976) pertains to the introduction of written medical reports in place of direct testimony by a physician.  8 AAC 45.900(a)(11).  We may rely on hearsay evidence to supplement or explain any direct evidence.  Hearsay evidence is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  8 AAC 45.120(e).


     �Dr. Peterson's report states in part at page 2:  "[Employee] was reexamined at Dr. Wayson's office on October 27, 1992.  Dr. Wayson felt that he was medically stationary.  He was not prepared to address issues of permanent impairment."  We are unable to find a copy of this report among the records in Employee's file.


     �This report, at page 5, mentions medical reports from Dr. Wayson dated 4 March 1993 and 13 April 1993 which are not included in the record.


     �Dr. Peterson testified he wrote to Mr. McLaughlin on 6 October 1993 about the results of his review.  We do not find a copy of that letter among our records.


     �The presumption of compensability found in AS 23.30.120(a) provides:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . ."







