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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM R. SMILEY,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9023917

PHOENIX LOGGING CO.,
)



)
AWCB Decision No. 94-0112


Employer,
)



)
Filed with AWCB Juneau


and
)
May 11, 1994



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Ketchikan on 21 April 1994 to resolve additional issues about the release of medical and other  records, and Employee's obligation to respond to a discovery request.
  Employee is represented by attorney Michael J. Jensen.  Defendants are represented by attorney James R. Webb.  By agreement, the parties submitted written hearing briefs which we relied upon in our deliberations. we closed the record and concluded our deliberations on 21 April 1994.


Employee reported a neck injury on 4 September 1990 and has received temporary total disability (TTD) compensation; compensation for permanent partial impairment (PPI); and reemployment (REEP) benefits, including wages under the authority of AS 23.30.041(k) (.041(k) wages) related to that injury.  During REEP efforts, Employee was paid compensation for PPI at his weekly TTD rate of $532.90 until the PPI was exhausted.  He was then paid .041(k) wages from 8 December 1993 through 8 January 1994 at the rate of $399.68 per week.


Defendants controverted the .041(k) wages on 19 January 1994 on the grounds Employee failed to cooperate in the development of a reemployment plan.  As 23.30.041(n).  Employee's failure to cooperate is scheduled to be decided by the Reemployment Benefits Administrator (RBA) at a hearing on 23 May 1994.  AS 23.30.041(o).  Defendants also controverted and suspended all compensation benefits on 19 January 1994 "pending receipt of necessary medical releases." on the same date, Defendants also controverted all benefits related to Employee's psychological conditions on the grounds those conditions did not arise in the course and scope of employment.


This is the second time we decided issues involving Employee's obligation to release information.  In Smiley v. Phoenix Logging, AWCB D&O No. 93‑0301 (23 November 1993) (Smiley I) Employee attempted to keep Defendants from obtaining medical information about neck injuries he sustained more than 10 years previously.  We noted Employee's purported inability to remember many details of his life, especially his previous injuries.  We ordered Employee to execute a medical release which would enable Defendants to obtain records concerning medical care and treatment Employee has received for his spine, without regard to the date the care or treatment was provided.  Employee executed the release as ordered.


In Defendants' Hearing Brief and the attached Affidavit of James B. Webb, Defendants discuss several release of information forms which have been submitted to Employee for execution. Copies of the releases are attached to Mr. Webb's affidavit, as Exhibits A through J. Following is a list of the exhibits, and Employee's action.


Exhibit A. This appears to be a printed form furnished by the Vancouver General Hospital, in Vancouver B.C., authorizing release of information.  The form as completed by Defendants requests Employee's medical records only for the period I January 1980 through 31 December 1983.  Employee signed the form on 15 January 1994.  He added the limitations that the release expires on 15 March 1994 and that only medical records relating to Employee's spine may be released.


Exhibit B. This is a typewritten form addressed to the Workers' Compensation Board of British Columbia.  As prepared by Mr. Webb, this form would allow the release of all records, including medical records, concerning any industrial injuries Employee suffered in British Columbia.  Employee signed the release on 15 January 1994.  He added the limitations that the release expires on 15 March 1994 and that only medical records relating to Employee's spine may be released.


Exhibit C. This a typewritten form addressed to Mount Saint Joseph Hospital in Vancouver, B.C. requesting release of all of Employee's medical records.  Employee signed the release form on 15 January 1994.  The typed form provides that the authorization will expire after six months; Employee filled in blanks inconsistent with the six‑month provision, making the release expire on 15 March 1994.  Employee also added the limitation that only medical records relating to his spine may be released.


Exhibit D. This is a typewritten general medical release of information form. it is addressed to any doctor, hospital, or custodian of medical or vocational rehabilitation records.  As typed, this release is limited to medical records relating to Employee's spine.  This is the release Employee signed as a result of our 23 November 1993 order.  He signed the release on 10 December 1993.


Exhibit E. This appears to be a typewritten form prepared by The Meadows, of Wickenberg, Arizona for release of confidential psychiatric and medical information.  The form contains blanks which were filled in by Mr. Webb, before transmission to Employee for his signature.  Employee apparently blacked out certain portions of the form.  Because certain items are blacked out, it is not possible to discern the content of the altered language.  The form authorized release of the information by mail.  In Mr. Webb's Affidavit and Hearing Brief he indicates the form was altered in such a way as to preclude oral communication with the physician who treated Employee.  From the context of the form, it appears this assertion is correct.  Mr. Webb provided in the form that medical records going back five years were requested, and that the authorization expired on 28 February 1994.  Employee and a witness signed the form on 7 October 1993.


Exhibit F. This is a typewritten general medical records release form prepared by Mr. Webb.  It provides in part: "Psychiatric or psychological records or records of alcohol, drug, or other substance abuse treatment are subject to a confidentiality agreement between William Smiley and Alaska Timber Insurance Exchange that restricts the further release of the records." , Employee signed the release on 25 September 1993.  He altered the release so as to prohibit oral communication between any physician and Mr. Webb.  Employee also added a provision that no record more than 10 years old could be released.


Exhibit G. This is another general medical release form prepared by Mr. Webb.   Employee made several substantive alterations in the release by blacking out material.  Because it is blacked out, we are unable to discern what material was deleted.  Transmittal of written material is authorized.  It does appear from the context that Employee deleted authority for Mr. Webb to engage in oral communication with any physician.  Employee signed the release on 30 August 1993.  He added provisions that the release expires on 28 February 1994 and that records more than five years old can not be released.


Exhibit H. This is a typewritten "consent" form prepared by insurer which enabled Defendants to obtain any medical and personnel records related to Employee's claim.  Insurer provided that the consent expired 60 days after it was signed.  Employee signed the form on 8 October 1990.


Exhibit I. This is a typewritten form prepared by insurer for the release of information about the amount and effective date of social security benefits Employee has or will receive.  Insurer provided that the release expired 90 days after it was signed.  Employee signed the release on 8 may 1992.


Exhibit J. This is a typewritten form prepared by insurer which provides for the release of Social Security benefits Employee or his dependents have received.  Employee refused to sign the form. he wrote:


This form is too vague.  I will not sign unless specific dates are stated.  I am also not authorized to give permission for family members, they are the only ones authorized to do so.   It must also state exact information that will be required.  Beginning and final dates you can receive said information.  It must also state for U.S. Social Security Benefits only.


Exhibit K. This is a Health Questionnaire Employee completed and signed on 5 May 1990, presumably before he went to work for Employer.


On 31 January 1994 Employee filed an Amended Application for Adjustment of Claim (Application) in which he seeks various benefits, including medical care, per diem and transportation costs for depression, and additional compensation for PPI based on Employee's psychological condition.


On 3 February 1994 Defendants transmitted a release of information form, prepared by Mr. Webb, which would authorize former employers to release copies of Employee's personnel records.  The release was to remain in effect until revoked by Employee.  Employee did not sign the release.  On 10 February 1994 Employee filed a Petition for Prehearing and Protective Order.  The grounds stated for the protective order is that "the release is overbroad and seeks information not discoverable."


In his Hearing Brief, Employee asserts he complied with our order in executing the releases described above as Exhibits A, B and C, which Employee executed on 15 January 1994.  He argues Employee's right to privacy is not protected, and that the Alaska Workers' Compensation "Board does not permit confidentiality of its records." He argues that he can not be required to release information which is not "relevant" to his injury.


Defendants assert Employee has obstructed their access to records and information needed to investigate and litigate Employee's claim.  Specifically, Defendants assert Employee has refused to sign a release for employment records, refuses to sign a release authorizing the deposition of one of Employee's treating physicians, has restricted Defendants' access to information about Employee's prior workers' compensation claims, and has placed arbitrary and very short limits on how long the releases remain in effect.


FINDING OF FACTS AND CONCLUSIONS OF LAW


Release of information

AS 23.30.107 provides in pertinent part: "Upon request, an employee shall provide written authority to the employer. . . to obtain medical and rehabilitation information relative to the employee's injury."


 By regulation, we established procedures for resolving disputes about releasing information.  If we determine Employee's refusal to sign a release of information form was unreasonable, we may refuse to award compensation.  8 AAC 45.095(c).


We have long taken the position that release of information forms are an important means by which employers can investigate workers' compensation claims.  Thorough investigation of claims is important "in order to properly administer and litigate claims, to verify the information provided by claimants, and to detect fraudulent claims."  Cooper v. Boatel, Inc., AWCB D&O No. 87‑108 (4 May 1987).  In a similar case which was recently decided by a south central panel of the Alaska Workers' Compensation Board, in which attorney Mr. Jensen also participated, we found:


We have considered AS 23.30.107 and arguments similar to Employee's in several cases.  We have reached the conclusion that "relative to the employee's injury" need only have some relationship or connection to the injury.  We have ruled that is it important that employers be permitted to investigate workers' compensation claims so they can properly administer and litigate the claims.  If the information sought appears to be "relative," the appropriate means to protect an employee's right of privacy is to exclude irrelevant evidence from the hearing record, rather than to limit the employer's ability to discover information that may be relative to the injury.


In Cooper we noted that under AS 23.30.135(a) we were not bound by common law or statutory rules of evidence or by technical or formal rules of procedure.  We noted that under 8 AAC 45.120(e) technical rules of evidence do not apply to our proceedings.  We considered Rule 26 of the Alaska Rules of Civil Procedure and Rule 401 of the Alaska Rules of Evidence.


We recognize that in civil proceedings discovery may be governed by more rigid rules and more formal proceedings.  However, because this is to be a simple, speedy remedy
  we believe the discovery process for our proceedings should move quickly.  We realize the defendants may exercise their rights to due process in various ways, and not necessarily by requiring the employee to sign a release for information.  We believe the signing of releases, consistent with an employee's right to privacy, to permit the defendants to obtain relevant information will assist in the speedy resolution of the claim.  Although the defendants may obtain irrelevant information, we can exclude irrelevant information from our records to protect the employee's right of privacy.

Smith v. Cal Worthington Ford, Inc., AWCB D&O No. [unassigned] (15 April 1994), citations omitted.  We adopt the reasoning and holding in Smith.


The parties both agree Defendants are entitled to relevant information.  Employee has identified no information requested by Defendants which is not relevant to Employee's claims.  We find that, in accord with Arctic Motor Freight, Inc. v. Stover, 571 P.2d 1006 (Alaska 1977), and the other Alaska Supreme Court cases discussed in the parties' briefs, the information which Defendants seek is historically or causally related to the injuries for which Employee claims benefits, and find that Defendants are entitled to the information sought.


Employee filed an Application seeking workers' compensation benefits for his psychological conditions on 31 January 1994.  This makes Employee's history of psychological problems and treatment relevant, and a legitimate area of inquiry for Defendants.  This claim was made only 16 days after Employee denied Defendants access to any records other than those related to his spine. (See Exhibits A‑C discussed above.) Employee's action made the releases useless for obtaining records about his psychological conditions.  We find this action was an attempt to wrongfully delay and obstruct Defendants' ability to fully and completely investigate Employee's claims.  If Employee's pattern of conduct continues, we intend to impose harsh sanctions.


Employee may, of course, decide to permanently deny Defendants access to records concerning his psychological conditions and treatment.  If he so decides, Employee's claims for benefits related to psychological conditions must be denied.  AS 23.30.095(c).  Employee should carefully consider this option.  If Employee decides he wishes to pursue claims for benefits for his psychological conditions, he must immediately begin to fully cooperate with Defendants in their efforts to obtain relevant information.  If irrelevant information is discovered by Defendants which is embarrassing to Employee, the irrelevant information may be excluded from the record which becomes available to the public.  Smith at 6, Cooper at 6, Green v. Kake Tribal Corp., AWCB No. 87-0149 at 4 (6 July 1987).


AS 23.30.041(f)(2) provides that an employee is not eligible for reemployment benefits if the employee has been previously rehabilitated in a former workers' compensation claim.  This makes the records of Employee's previous workers' compensation claims relevant.  We find Employee must execute a release which will enable Defendants to obtain records about any previous workers' compensation claim, regardless of where or when the injury or resulting claim arose, or the content of the records.


Employee has placed various restrictions on the duration of the releases he has executed.  We recognize that some limitation on the duration of releases is desirable from an employee's standpoint to ensure that a release is not used long after his claim is settled.  From an employer's perspective, the release must remain in effect long enough to allow the records custodian to provide the documents requested.  In addition, after an employer has received and reviewed the documents, they should be able to make additional requests for documents which are referred to, but not included in response to the first request.  Of course, in the case of ongoing care or treatment, employers must be allowed to obtain current documents without the need to frequently obtain new releases.


At a prehearing conference held on 10 September 1993 Defendants agreed, at the request of the designated prehearing chairman, to limit the duration of the release of information forms to one year.  Employee did not agree to this condition, but provided no reason for declining to do so.  Employee has taken no position on the appropriate duration of the releases, and has offered no justification for the very short duration added to the release forms he executed.  The litigation in this case has already been protracted, and we have yet to decide on any aspect of the merits, of Employee's claim.  We see no reason for Defendants to prepare and submit numerous new release forms to Employee for signature.  We find a one‑year duration for the forms, under the circumstances of this case, is marginally sufficient.  In view of Defendants agreement to limit the duration to one year, we find Employee must execute new releases, to be supplied by Defendants as and when needed, with a one‑year duration.


Defendants assert Employee modified certain release of information forms in such a way that oral communications were precluded. (See exhibits E, F and G.) From an examination of the documents and the context of the altered text, it appears Defendants assertion is correct.  Defendants also assert that at least one of Employee's physicians has refused to be deposed because of the restrictions imposed by Employee.  Employee does not dispute that due process requires that the parties be given an opportunity to depose witnesses, and has offered no explanation for his actions.  Regardless of his motives for altering the releases, Employee must execute new releases, to be furnished by Defendants, if and when needed, which will enable Defendants to depose witnesses.


Defendants seek a release to obtain copies of all employment or personnel records.  Employee seeks a protective order but did not argue the issue.  Defendants assert the information is relevant to Employee's claim for REEP benefits and is needed to refute Employee's claim that he is illiterate and to help refute a causal connection between his depression and his neck injury.  Under AS 23.30.041(e), an employee's work history and training in the 10 years before injury is relevant.  In Smith at 8, we directed Employee to release employment records generated in the 10 years before injury.  Defendants shall prepare and Employee must sign a release for employment records which were generated after August 1980.


Interrogatories

AS 23.30.115 provides in pertinent part: "[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.


8 AAC 45.054 provides in pertinent part:


  (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure.


  (b) Upon the petition of a party, the board will, in its discretion, order other means of discovery.


  . . . .


  (d) A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request.


The interrogatories request information about Employee's automobile accidents in 1981, 1982 and 1990; about Employee's timber business in British Columbia; requests the date Employee and Mrs. Smiley's last lived together as husband and wife, requests the dates Mrs. Smiley resided at The Meadows, requests information about Employee's trip to New Orleans; and about Employee's industrial injuries.  Defendants assert this information should be provided through interrogatories because Employee was unable or unwilling to provide it at his deposition.  Defendants also assert the information about Employee's marital relations is needed to show Employee's depression is related to his marriage relationship, rather than his injury.  The information about the trip to New Orleans (interrogatory number six) is needed in connection with the hearing before the Reemployment Benefits Administrator which concerns Employee's failure to cooperate.  Employee has cited no basis for objection to any of the evidence requested.  We find that with the exception of interrogatory No. 5, concerning Mrs. Smiley's stay at The Meadows, the relevancy of the information is apparent.  We find Employee must promptly answer interrogatories numbered one through four and six through nine.  We recognize that inadmissibility at trial is not grounds for objection to discovery.  Civil rule 26 (b)(1).  We retain jurisdiction to require Employee to provide additional information.  As indicated, a REEP benefits hearing is scheduled for 23 May 1994.  Employee must immediately answer interrogatory number three, concerning his timber business, and interrogatory number six about his trip to New Orleans.  This information must be in Mr. Webb's hands before that hearing.  If Employee fails to provide this information before the hearing, we will assume he has abandoned his claim for REEP benefits. The remainder of the interrogatories must be fully and completely answered within two weeks after the date of this decision.  If Employee willfully fails to do so, we intend to impose harsh sanction.


ORDER


1.  Employee shall execute release of information forms in accord with this decision.


2.  Employee shall answer interrogatories one through four and six through nine within two weeks after the date of this decision.  We retain jurisdiction to require Employee to provide additional information.  Employee shall respond interrogatories number three and six before 23 May 1994.


Dated at Juneau, Alaska, this 11th day of May, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ Twyla G. Barnes


Twyla G Barnes, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest, against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of  Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st clay after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy at the Interlocutory Decision and Order in the matter of William R. Smiley, employee/applicant. v. Phoenix Logging Co., employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9023917; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, this 11th day of May, 1994.



Bruce E. Dalrymple

jrw

�








     �In his hearing brief, Employee requested that we also order Defendants to reinstate compensation benefits and pay his attorney's fees and costs.  The hearing was scheduled at a prehearing conference held on 10 March 1994.  The prehearing conference summary states that the issues before us are: "What releases should employee sign and the appropriateness of conditions placed on the releases."  The prehearing summary limits the issues for consideration at hearing and controls the subsequent course of action. 8 AAC 45.065(c).


	On 31 March 1994 Employee petitioned for a sixth prehearing conference and a protective order which would relieve Employee from answering nine interrogatories submitted by Defendants.  In their opening brief, Defendants discussed the interrogatories and requested that we order Employee to respond to them.  Employee did not mention the interrogatories in his opening brief, and declined to submit a reply brief.  Because Employee's obligation to answer the interrogatories is so closely related to the release of information issue, and absent objection, we will rule on the petition for a protective order at this time.


     �In his hearing brief, Employee asserts Defendants controverted “[a]ll benefits including medical care. . . .” Based on the record before us, it appears Defendants controverted medical benefits related to Employee's psychological condition.  We do not find a controversion of medical benefits related to Employee's neck injury among the records.


     �AS 23.30.005(h); Hewing v. Peter Keiwit & Sons, 586 P.2d 182, 187 (Alaska 1978); Section l(a), ch. 79, SLA 1988.







