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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD S. VENABLES,
)



)


Employee,
)



)
INTERLOCUTORY


and
)
DECISION AND ORDER



)

UNITED LUMBER COMPANY,
)
AWCB Case Nos. 
8808587 



)

9125890


Employer,
)

9219147



)


and
)
AWCB Decision No. 94-0115



)

ALASKA NATIONAL INS. CO.,
)
Filed with AWCB Anchorage



)
May 12, 1994


Insurer,
)


  Petitioners,
)



)


v.
)



)

ALASKA BUILDERS CACHE,
)



)


Employer,
)



)


and
)



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Insurer,
)


  Respondents.
)

                                                                                 )


We heard this petition to compel discovery on March 4, 1994 in Anchorage, Alaska.  The employee was not present but was represented by attorney William Soule.  United Lumber Company (United) and its insurer were represented by attorney Shelby Nuenke‑Davison.  Respondent Alaska Builders Cache (ABC) and its insurer were represented by attorney Frank Koziol.  We closed the record when the hearing concluded.


ISSUES

1. Whether to order the employee to pay for a security guard to oversee his inspection of ABC's records, on its premises. 


2. Whether to grant the petitioners, request to order ABC to respond to any or all of the following discovery requests;


a. United's March 16, 1993 interrogatories numbers 1, 4, and 9


b. United's March 16, 1993 request for production numbers 1, 2, 8, 9, and 12;


c. United's informal written requests, dated May 19, 1993 and July 20, 1993, 

specifically request numbers 5 through 10;


d. Employee's June 16, 1993 interrogatory number 2 and request for production number 2;


e. Employee's August 8, 1993 request for production of Don Walker's desk calendar;


f. United's September 3, 1993 request for production numbers 3‑5, and 7‑9;


g. Employee's October 5, 1993 request for production numbers 1‑3; and


h. Employee's request for production of the medical report of ABC's "independent medical examination."


CASE SUMMARY

The employee has filed an Application for Adjustment of Claim (application) against both ABC and United, alleging several injuries, including a May 8, 1988 injury (resulting in a claim against United for post concussion syndrome and degenerative disc disease due to a fall down a stairway); an August 6, 1991 car accident (resulting in a claim against ABC for chronic pain syndrome and endogenous depression); and an August 18, 1992 injury at ABC.


This latter injury was described in an October 4, 1993 amended application: "Pressure and stress at work caused Applicant to have headaches, neck and low back pain and psychological difficulties." The employee explained the reason for the amendment:


Applicant amends his previously filed application to clarify and add the issue of work‑related mental and physical causing or aggravating Applicant's mental and physical conditions.  This included alleged threats of harm toward Applicant's family, as well as unusual and extraordinary physical and mental effort on behalf of Applicant on his job with employer in the few months just prior to him leaving employment due to his health.  Cumulative stress trauma.  Also adds possible "special hazards" issue regarding being involved in an auto accident while taking employer's mail to post office.


All parties have initiated discovery efforts and have made substantial progress.  However, the employee and United contend that ABC has refused to provide requested information which is either relevant or may lead to the discovery of relevant information. (The discovery requests are outlined in the issues section above.)


ABC argues generally that the discovery requests it refuses to provide are "marginally relevant, costly to gather," and confidential, private information. (ABC February 22, 1994 hearing brief at 2).  Additionally, it asks that we hold our decision in abeyance until a medical examination under AS 23.30.095(k) has been completed.  The record reflects that examination has not been scheduled yet. 


Further, it stated it was willing to provide documents which existed prior to the sale of ABC on April 1, 1993.  However, it contends that information related to the sale, including sales price, sales documents, and the name of a silent partner, is confidential.  ABC explains that it may be in breach of the sales agreement if it reveals the name of the silent partner.


At the March 4, 1994 hearing, the employee and United stated that they were not asking for copies of all the requested information at this time; they would be satisfied, for now, if ABC simply made the documents available for inspection.  ABC responded that the documents, or most of them, are in a "room," and it would allow the parties to review the documents contained in that "room,"  However, because of its concern over the security of the records, it asked that we order the employee and/or United to pay for a security guard to oversee the review of the records by him, his attorney, and the attorney for United.


FINDINGS OF PACT AND CONCLUSIONS OF LAW

1. Discovery now Available for Inspection.


At the outset, we find, based on statements by attorney Koziol for ABC, and hearing testimony by Samantha Delay‑Wilson and Vi McMillan, that ABC agreed to allow the employee, his attorney and United's attorney access to the room where the bulk of the requested documents are apparently or possibly located.
  Based on the statements and testimony, we find the room is supposed to contain the following documents which the petitioners had, until now, sought without success:


1. United's March 16, 1993 request for production numbers 2,8‑9, and 12;


2. United's May 19, 1993 and July 20, 1993 informal request numbers 5‑9;


3. Employee's June 16, 1993 interrogatory number 2 and request for production number 2;


4. United's September 3, 1993 request for production numbers 3‑4 and 8; and


5. Employee's October 5, 1993 request for production numbers 1‑3.


We find ABC has agreed to allow the employee, his attorney and United's attorney access to the documents in this room.  In this case, we will not address arguments on these particular requests.


There remains the question, denoted as issue number one above, whether we should order the employee to pay for a security guard to oversee his inspection of ABC's records, in the room.  ABC has provided no legal authority for such a request; nor has it pointed to evidence supporting its concern, other than the employee's alleged lack of credibility.  We find insufficient evidence or other reason to charge the employee or United for this cost.  ABC's request is denied.


II. Discovery Still in Dispute.


We now address the remaining discovery requests.  There are several sections of our statutes and regulations which pertain to discovery.
  AS 23.30.005(h) states in part:


Process and procedure under this chapter shall be as summary and simple as possible.  The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute.


Moreover, in making investigations or inquiries, we are generally not bound by "technical or formal rules of procedure."  AS 23.30.135(a).
  An exception occurs in As 23.30.115 which provides in pertinent part: "[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."  Our regulation 8 AAC 45.054(a) also provides guidelines for the taking of a witness' testimony.


However, our regulation 8 AAC 45.054(b) is more pertinent to the present dispute.  It states:  "Upon the petition of a party, the board will, in its discretion, order other means of discovery." We find this latter subsection grants us broad discretionary authority to make orders which will assure that parties obtain the relevant discovery necessary to litigate or resolve their claim.
  We have previously concluded that after it is shown that informal means of discovery have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." Brinkley v. Kiewit‑Groves, AWCB No. 86‑0179 at 5 (July 22, 1986).


Regarding the discovery process generally, we have noted in past decisions that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure." Schwab V. Hooper Electric, AWCB No. 87‑0322 at 4, n.2 (December  11, 1987); citing to United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974).  Similarly, we have found that the evidence rules "allow for a very broad relevancy standard.  Under our relaxed rules discovery should be at least as liberal, and the relevancy standards should be at least as broad." Schwab, AWCB No. 87‑0322 at 5, n.2.


In this dispute, the employee's primary argument is that he suffered compensable stress under AS 23.30.265(17).  Under that subsection, the employee does not have the benefit of the statutory presumption in AS 23.30.120(a).  He must prove by a preponderance of the evidence that the cause of his alleged mental injury, work stress, was "extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, " and that the stress at work was the predominant cause of his mental injury. AS 23.30.265(17).  Moreover, the stress must be measured by actual events.


We believe wide latitude is necessary, in this instance, to give the employee a reasonable opportunity to obtain the evidence relevant to and supportive of his stress claim. In our experience, work‑related stress may be caused by a wide variety of events or actions at work, or a combination of various events.  In order to carry his burden of proof and support his claim of extraordinary and unusual stress under AS 23.30.265(17), the employee may need to sift through a wide range of documents and other information.  For this reason, we find broad discovery is especially appropriate.


A. Don Walker's Calendar.


With this in mind, we now determine whether to grant the petitioners' request for the discovery still in dispute.  The first question is whether to order ABC to comply with United's August 8, 1993 request for production of the remainder of a calendar used by Don Walker, an employee of ABC.  We find ABC has produced two pages of the calendar, which Walker apparently used to keep notations of certain activities and events.
  ABC has responded it does not have the remainder of the calendar.  We find former owner Viola McMillan produced the two pages of the calendar, and she testified she no longer has the remainder of it.
  One of the two pages, which apparently refers to the employee, states:  "Rich quit."


We find no justification to order production of something which does not exist, according to the testimony of Viola McMillan and Don Walker.  However, assuming Walker testified that he used the calendar to keep track of specific events and meetings with employees, we find the calendar is discoverable.  We find Walker was employed at least in part to assist in the details associated with management of ABC. (Exhibit Six to Deposition of Thomas McMillan).


We find that other information possibly recorded onto the calendar by Walker could lead to the discovery of admissible evidence regarding the employee's claim that he experienced compensable stress as defined in AS 23.30.265(17).  We find that information on specific events and employee meetings may lead to relevant, admissible evidence on work assignments, workloads and other work activities which could assist in creating a picture of the level of tensions and pressures experienced by the employee and other salespeople who performed duties similar to his duties.


Therefore, we order ABC to make another diligent search for the calendar. 8 AAC 45.054(b).  If ABC finds it, ABC must provide it to the employee and United within 14 days of this decision.


B. Computer Backup Tape.


Next, we find, based on McMillan's testimony, that United's May 19, 1993 informal request number 10 may be contained in the room.  That request is for production of computer back‑up tapes which allegedly contain records of the employee's sales information.  We find the sales information could lead to relevant evidence regarding work production of the employee and other sales personnel.  As such, it could be a factor in supporting or refuting the employee's contention that his work stress was the predominant cause of his mental injury, and that his stress from work was extraordinary and unusual compared to that experienced by others in a similar environment.  Therefore, we order ABC to search for the tape and, if it exists, make it available for inspection within 14 days.


C. Silent Partner Disclosure.


We next determine whether to order ABC to respond to United's March 16, 1993 interrogatories number 1, 4, and 9. Interrogatory numbers one and nine ask ABC to identify the current owners, officers and stockholders of ABC, their percentage ownership, and sales price and sale date.  ABC has responded that the business was sold on April 1, 1993, with formal closing and stock transfer on May 5, 1993.  We find ABC has already named the current officers and has revealed that Samantha Delay‑Wilson owns two‑thirds of the stock, with the remainder owned by a silent partner.


ABC refuses to disclose the identity of the silent partner, asserting that if compelled to do so, the McMillans, the former owners, will breach their agreement with the new owners to keep confidential the person's identity, along with the sales price.  ABC argues that this non‑disclosure agreement is protected by the right to privacy provision in Article I, Section 22 of the Alaska Constitution.


The employee argues that Civil Rule 26(b)(1) allows a party to obtain discovery of any unprivileged matter which is relevant to the proceeding.  The employee also points out that under 8 AAC 45.120(e), the "rules of privilege apply to the same extent as in civil actions."  The employee contends there is no such non‑disclosure privilege.


United points out that the Alaska Supreme Court has held that the interest in open and liberal discovery is balanced against confidentiality.  Pratt v. Kirkpatrick, 718 P.2d 962, 969 (Alaska 1986).  Citing to Hilbers v. Municipality of Anchorage, 611 P. 2d 31 (Alaska 1980), United asserts: "Any expectation to privacy must also he balanced with a party's right to due process in fully litigating a claim, which necessarily includes full investigation through liberal discovery."  United argues that there is no legitimate expectation of privacy here because the ownership of ABC and the right of the employee to become an owner of the business and share profits is directly at issue. (United Hearing Brief at 16).


We do not yet know if the silent partner could provide relevant testimony or other evidence in this matter.  Until that person's identity is disclosed, nobody but ABC knows whether the silent partner possesses pertinent information.  In this context, we find the employee and United are disadvantaged by ABC's refusal to disclose the silent partner.


We find ABC has exclusive access to a potential witness and that witness' knowledge, if any, about this claim.  That witness, as current part owner of ABC, is a party in this matter.  Notwithstanding the alleged non‑disclosure agreement, and the alleged agreement that the former owners (the McMillans) will litigate the employee's claim for the current owners, we believe the employee and United must have an opportunity, consistent with due process, to learn the identity and elicit information from silent partner.
  We find the employee's right to a full and fair hearing process overrides the privacy rights of the silent partner.  Accordingly, we order ABC to identify the silent partner within 14 days.


D. Disclosure of Sales Price.


Regarding disclosure of the sale price, the employee asserts it "may be relevant to the MacMillan's [sic] testimonies that the business was not sold in spring 1992, and may be relevant to their testimony concerning the alleged losses in the brokerage sect, on at A.B. C. in which Mr. Venables worked." (Employee Hearing Brief at 6).  The employee states that his claim is based in part on the notion that he "experienced unusual and extraordinary pressures and tensions at A.B.C. because A.B.C. was sold by Tom and Viola MacMillan [sic] to Don Walker and Ms. MacMillan's [sic) son Tony Kilpatrick in spring 1992." (Employee hearing brief at 5).


The employee contends that Tom McMillan was part Alaska Native, and that status allowed him to get "native preference" in competitive bidding.  The employee asserts that when the business was allegedly sold in April 1992, he became concerned because he continued to place bids using native preference, although ABC apparently no longer had a native shareholder. (Id. at 5‑6).  Secondly, the employee again argues that there is no privilege for non-disclosure.  Finally, the employee and United argue that the McMillans may have perjured themselves, and their credibility is at issue.


We note that in disputes concerning releases of information by employees under AS 23.30.107 and 8 AAC 45.095, we have applied a broad standard.  Regarding the term "relevant" in 8 AAC 45.095, we have stated:


We believe that the use of the word "relevant" in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

Green v. Kake Tribal Corporation, AWCB No. 87‑0149 at 2 (July 6, 1987) (emphasis in original).


Although the specific information sought, sales price, is not clearly related to either medical or rehabilitation issues, we believe the same broad standard should apply to other discovery issues in the context of a workers' compensation claim.  Applying that standard to the sales price, we find its disclosure could lead to evidence relevant to the issue of the employee becoming owner of the business and sharing profits, and the potential stress which resulted.
  We find the sales price relevant, based on the assertions by the employee and United.  We order ABC to disclose the sales price within 14 days.


E. Disclosure of Basis for Defenses.


The next issue is whether to order ABC to answer United's March 16, 1993 interrogatory number four which asks ABC to "state the basis for all affirmative defenses raised" in its answer. (United's first set of interrogatories at seven).  The employee argues that in Buswell v. New Hope Ministry, AWCB No. 93‑0046 at 5 (February 26, 1993), we stated that a party could be required to respond to an interrogatory which requested a detailed statement of facts.  United argues that in McKibben v. Mohawk Oil Co., 667 P.2d 1223 (Alaska 1983), the supreme court held that the defendants could be required to answer an interrogatory which requested factual information supporting each affirmative defense.  ABC asserts discovery is continuing, and it will supplement its response "as applicable."


In Buswell at 4‑5, we cited Hickman v. Taylor, 329 U.S. 495, 507 (1947): "Mutual knowledge of all the relevant facts gathered by both parties is essential to proper litigation.  To that end, either party may compel the other to disgorge whatever facts he has in his possession."  We also noted that in McKibben, the Alaska Supreme Court held: "Although a specification of facts necessarily requires a party to make opinions and draw conclusions, such opinions and conclusions are factually oriented within the meaning of Civil Rule 33(b), and are therefore not privileged under the work product rule." McKibben, 667 P.2d at 1232.


Based on these explanations by the courts, we order ABC to disclose the facts supporting the affirmative defenses stated in its answer.  We find the term "basis" in interrogatory number four asks for facts supporting ABC's defenses.  Further, we order ABC to amend its answer when and if it decides to assert new defenses.  We want discovery completed, by all parties, and supporting facts disclosed well in advance of hearing to avoid any unnecessary surprise and to promote settlement or other resolution of this matter.


F. Disclosure of Non‑party Witnesses and Substance of Interviews.


The next question is whether to order ABC to answer United's September 3, 1993 request for production number five, which asks ABC to provide a list of any witnesses interviewed by ABC (including its attorney and agents), and the substance of those interviews.  ABC argues that this request violates both the attorney‑client privilege and the work product rule.  In its hearing brief, ABC disclosed that it has interviewed the McMillans, Kilpatrick and Walker. (ABC Hearing Brief at 13).


The employee argues that he and United "have not requested information from A.B.C.'s principles [sic] the McMillans, Walker or Kilpatrick.” (Employee Hearing Brief at 12).  The employee asks us to order ABC to disgorge a list of all non‑client witnesses interviewed, along with their names, addresses and the "substance of information they provided." (Id. at 13).


In United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974), the Alaska Supreme Court discussed attorney‑client privilege;


The purpose of the attorney‑client privilege is to promote the freedom of consultation of legal advisors by clients by removing the apprehension of compelled disclosure by the legal advisors.  Given our commitment to liberal pre‑trial discovery, it follows that the scope of the attorney‑client privilege should be strictly construed in accordance with its purpose.


Notwithstanding the court's announced limitations on the scope of this privilege, the court has protected certain subject matter.  In McKibben v. Mohawk Oil Co., Ltd., 667 P.2d 1223, 1231 (Alaska 1983), the court noted that in ordering discovery under Alaska Rule of Civil Procedure 26(b) (3), a court "shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or any other representative of a party concerning the litigation."  The court explained:


Thus, a party is not required to state what evidence will be relevant, set out his conception of the law as applied to the particular facts, indicate on what legal principles he will rely, or reveal his conception of the strong and weak points of his case.  See generally 8 C. Wright & A. Miller, Federal Practice and Procedure Section 2167, at 497‑98 (1970); see also Ford v. Phillilps Electronics Instruments Co., 82 F.R.D. 359, 360 (E.D. Pa. 1979).  We believe that plaintiffs' first interrogatory, requiring defendants to state the legal theory along with citations to statutes and cases which support their affirmative defenses, clearly requested information protected under the work product doctrine.


The court went on to state that Civil Rule 26(b) must be read in harmony with Rule 33(b), which states that "[a]n interrogatory otherwise proper is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contention that relates to fact or the application of law to fact . . . ." The court held that "factually oriented opinions and contentions" are discoverable because they serve "to further the purposes of discovery, which are to narrow the issues, obtain evidence for use at trial, and secure information about where and how such evidence can be obtained.” (citations omitted).   McKibben, 667 P.2d at 1231.


However, in Hayes v. Xerox Corp., 718 P.2d 929 (Alaska 1986), the court distinguished factually oriented opinions from those based on the attorney's mental processes in the context of witnesses' testimony.  The court noted that in Hickman v. Taylor, 329 U.S. 495 (1947), the United States Supreme Court "suggested that a witness' oral statements to an attorney, whether presently in the form of an attorney's mental impressions or in memoranda, could only he produced under very rare circumstances. Hayes, 718 P.2d at 941.


In Hayes, the court held that if an interrogatory requests facts supporting a claim, or written statements made by witnesses to a collision, it does not violate the work‑product rule.  However, an interrogatory violates the rule if it requests an attorney "to provide a detailed summary of a witness' testimony . . . ."  Hayes, 716 P.2d at 942.  The court reasoned that this sort of interrogatory "essentially requires the attorney to set forth what information he will choose to elicit during trial . . . . "


Based on the above reasoning, we find in this case that ABC must disclose the name, address and telephone number of any non‑party witnesses it has interviewed.  We find this disclosure furthers the liberal discovery process appropriate to our administrative setting, but it does not go so far as to violate the attorney‑client privilege or work‑product rule since counsel is not required to divulge privileged mental impressions.


This order is ongoing; that is, ABC must provide witness information on a continuing, as‑interviewed basis, within five days of interviewing non‑party witnesses.  Furthermore, the employee and United shall also disclose the same information on non‑party witnesses within the five‑day limit.  We find there is a significant degree of distrust among the parties.  We hope that full disclosure by all parties will allay some of that distrust and promote resolution of this matter.


However, we decline to compel disclosure of the "substance," or essential part of the information provided by the witnesses.  We believe such disclosure would require counsel for ABC to reveal his personal mental impressions and opinions regarding what witnesses told him.  As such, it is, in our view, the very type of interrogatory prohibited by the supreme court in Hayes.  Therefore, the request by the employee and United to compel this particular disclosure is denied and dismissed.


G. Independent Medical Examination.


The employee and United asked for production of the medical report of ABC's independent medical examination.  That report was attached as an exhibit to ABC's hearing brief.  Regarding ABC's request to hold our discovery orders in abeyance pending completion of an independent medical examination under AS 23.30.095(k), we decline to do so.  That examination process has not even commenced yet.  We find no valid reason to delay the discovery process indefinitely.  ABC's request is denied.


ORDER

1. ABC shall make the documents discussed at Roman Numeral I above available for inspection within fourteen days of this decision.


2. ABC's request that the employee pay for a security guard is denied and dismissed.


3. ABC shall search for the remainder of Don Walker's calendar and either provide it or notify the employee and United it cannot be found, within fourteen days.


4. ABC shall search for the computer back‑up tape, and it it exists, make it available to the employee and United within fourteen days.


5. ABC shall disclose the name of the silent partner, and otherwise respond in full to United's March 16, 1993 interrogatory numbers one and nine, within fourteen days of this decision.


6. ABC shall disclose the sales price of the business, as requested in interrogatory 

numbers one and nine, within fourteen days of this decision.


7. ABC shall disclose the factual basis for its defenses, as requested in the March 16, 

1993 interrogatory number four, within fourteen days of this decision.


8. ABC, the employee and United shall disclose the name, address and phone number of non‑party witnesses they have interviewed, within fourteen days of this decision, and within five days of future interviews.


9. The request by the employee and United that ABC disclose the substance of its interviews with witnesses, in accord with United's September 3, 1993 interrogatory number five, is denied and dismissed.


Dated at Anchorage, Alaska this 12th day of May 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



/s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Richard S. Venables, employee/petitioner; v. United Lumber Company, employer; and Alaska National Ins. Co, insurer/petitioners; and Alaska Builders Cache, employer, and Insurance Company of North America, insurer/respondents; Case Nos. 8808587, 9125890, and 9219147; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May 1994.



Flavia Mappala, Clerk
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     �The parties indicated these interrogatories and the requests for production in subsection (b) were dated May 12, 1993.  We find they were dated March 16, 1993 and filed March 18, 1993.


     �The employee asserts that his condition was aggravated by the auto accident and also threats against his family. (November 15, 1993 Petition to Compel Discovery) (Petition).


     �We will address the security guard question later in this decision.


     �One of the sections, AS 23.30.107 applies only to requests, from the employer to the employee, for written authority to obtain medical and rehabilitation information.  We find this section inapplicable since the current requests are aimed at an employer. 


     �AS 23.30.135(a) adds that we may inquire about or investigate claims "in the manner by which [we] may best ascertain the rights of the parties."


     �We find 8 AAC 45.095 inapplicable because it applies only to releases of information by employees.  The present petition’s for information from an employer.


     �We have previously pointed out that "petitions under 8 AAC 45�054(b) should not be granted in the absence of evidence that informal means of obtaining relevant evidence have been tried and failed." Brinkley v. Kiewit�Groves, AWCB No. 86�0179 at 3 (July 22, 1986).  We find the record clear here that informal means have failed.


     �According to the parties' briefs, Walker, along with employee Tony Killpatrick, paid $200,000.00 for a joint option to purchase stock of ABC in April or May of 1993.  While Killpatrick's deposition is in the record, we could not find Walker's deposition, which was referred to in all the briefs.


     �Walker has also apparently testified he does not have it.


     �We could not find the non�disclosure agreement in the record.  This is not to say we doubt its existence.


     �ABC also contends that the employee is not a credible witness who gave perjured testimony during depositions.


     �Although we are requiring disclosure, the employee must still convince us, at the hearing on the merits, that he suffered compensable stress from the sale of the business and from continuing to place bids using native preference. of course, medical evidence is a critical aspect of a stress claim, which is almost always complicated in nature.


     �Our decision on this issue is distinguishable from the panel's decision in Buswell.  There, we ordered the employee to disclose all facts supporting an employment relationship.  Here, the employee and United want ABC to reveal the substance (i.e., the real essence or meaning) of a witness' statement.










