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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ULYSSES B. CARTER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8826114



)

WRANGELL FOREST PRODUCTS,
)
AWCB Decision No. 94-0116



)


Employer,
)
Filed with AWCB Juneau



)
May 19, 1994


and
)



)

WAUSAU INSURANCE COMPANY
)



)


Insurer,
)


  Defendants.
)

_________________________________________)


We met in Ketchikan on 21 April 1994 to hear Employee's claim for additional temporary total disability (TTD) compensation and compensation for permanent partial impairment (PPI).  Employee participated in the hearing and represented himself.  He had been represented by A. Fred Miller until 22 February 1994 when Mr. Miller withdrew from the proceeding.  Defendants are represented by attorney James R. Webb.  We closed the record and concluded our deliberations at the conclusion of the hearing.


Employee was injured on 12 December 1988 when he was struck in the jaw and shoulder by a log.  He sustained a fractured clavicle and jaw.  Gary E. Carlson, M.D. performed a surgical repair of Employee's jaw.  Dr. Carlson released Employee to return to work on 16 February 1989.  On 11 July 1989 Dr. Carlson determined Employee's jaw injury was medically stable and that he had no disability under the AMA Guides to the Evaluation of Permanent Impairment (AMA Guides).


Employee was treated for his fractured clavicle through the office of Joseph A. Shields, M.D., an orthopedic surgeon.  Seth Silver, M.D., who worked with Dr. Shields, determined Employee was able to return to work on 3 March 1989.  Employee has worked at the pulp mill in Ketchikan since his release.  Employee continued to complain of pain and problems with his jaw, shoulder and right arm.


In April 1991 Employee attended a four‑week physical reconditioning program at the Virginia Mason Clinic in Seattle, Washington.  Employee was evaluated by Michael Weinstein, M.D., at the conclusion of the program.  Dr. Weinstein found Employee to be medically stable and in need of no further medical care.  His report states Employee "is noted to have a right facial paresis
 which occurred at the time of his injury.  He also has a right clavicular fracture which is well healed; however, there is some deformity of the clavicle; pain with shoulder activities and AC joint widening."


Dr. Weinstein also reported:


In terms of permanent partial impairment according to the guides to the evaluation of permanent impairment by the AMA, 3rd edition, according to Table 2, values of impairment of cranial nerves, the patient would rate a 15% whole person impairment.  According to Table 17, impairment values of digit, hand, upper extremities and whole person for disorders of specific joints, the patient would rate a 60% impairment of the upper extremity related to his clavicular fracture, residual pain, deformity and inability to perform more aggressive upper extremity activities.  This also corresponds to a 36% impairment of the whole person.  Overall, the patient would rate a 51% impairment of the whole person from his work related injuries.  The patient was returned to fill duty work activities at the mill on 4/29/91.

(Weinstein report, 30 April 1991.)


On 28 May 19 1 Defendants controverted Dr. Weinstein's 51 percent whole person rating and paid Employee PPI compensation of $6,750 based upon a five percent impairment. (Controversion Notice and Compensation Report, 28 May 1991.)


Employee eventually attended a rating examination in Anchorage, performed by J. Michael James, M.D.  Dr. James rated Employee as zero percent for a healed fracture of the right jaw without evidence of impaired mobility; four percent whole person impairment for chronic neck pain of greater than six months' duration; a total of one percent whole person impairment for loss of range of motion (cervical extension) of the neck; three percent whole person impairment for "mild right facial nerve weakness"; a total of one percent whole person impairment for loss of range of motion of the right shoulder (right arm flexion); zero percent for high‑frequency hearing loss
, not related to the injury; and zero percent attributable to Employee's low‑back complaints, which are unrelated to the injury.  Dr. James found Employee's low‑back range‑of‑motion measurements to be inconsistent, and therefore invalid under the AMA Guides.


Applying the individual functional ratings to the combined values table, Dr. James concluded Employee has a nine percent whole person impairment of the whole person. (James report, 23 June 1993.)


Defendants paid Employee an additional $5400 PPI compensation (four percent), based on Dr. James' rating. (Compensation Report 9 July 1993.)


Due to the disparity in the ratings between Drs. Weinstein and James, we referred Employee for an independent medical evaluation (IME) under the authority of AS 23.30.095(k). On 8 October 1993 Employee was examined by Michael C. Bidgood, M.D., an orthopedist, and Jacquelyn A. Weiss, M.D., a neurologist, of Inland Medical Evaluations in Everett, Washington.


Although Employee demonstrated some "nonphysiologic sensory abnormalities," the panel reported Employee had "no significant objective abnormalities referable to the clavicular fracture and right upper extremity."  Based on the objective findings, they found no impairment of the right arm. 


The panel also found some abnormalities of the right facial nerve, but doubted it was related to the December 1988 injury.  They stated:  "From the description today it does not appear that the mandibular fracture, given its location towards the chin, would have caused this."  The panel stated they were "somewhat at a loss to explain the hemifacial spasm, and the very subtle weakness on the mechanism of injury described, and requested additional medical records.


In an addendum dated 22 November 1993 the panel reviewed additional medical records, but they failed to resolve the issue "of whether or not Mr. Carter suffered a facial nerve palsy in his accident. . . . the panel would need to find records demonstrating evidence of a facial peripheral nerve weakness in the early medical records."  The panel examiner concluded it was possible, although not probable, the facial nerve paresis is related to the December 1988 injury, and stated: "Assuming that this condition is accepted, I will rate it as a 1 percent impairment of the whole person." (8 October 1993 IME at 11.)


Employee asserts he is entitled to PPI compensation based on Dr. Weinstein's 51 percent whole person evaluation and five days of TTD compensation for attending the Employer's rating examination in Anchorage (two days), our rating examination in Washington (two days), and the hearing in Ketchikan (one day).


Defendants assert Employee has been overpaid PPI compensation by two percent, based on the IME panel's finding of a one‑percent rating for Employee's facial nerve weakness. (Dr. James attributed three percent to the condition.)  They assert no additional TTD compensation is due after the date of medical stability.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensation for Permanent Partial Impairment

AS 23.30.190 provides in pertinent part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .


Employee argues we should rely on Dr. Weinstein's 51 percent PPI rating because the evaluation was performed after four weeks of observing Employee, making it more accurate.  Defendants assert the evaluation is clearly not in accord with the AMA Guides.  Dr. Weinstein rated Employee's facial nerve paresis as 13 percent disabling, which is the highest rating which may be awarded for complete unilateral paralysis of the nerve. (See Table 2, Part VII, at P. 103.)
  Dr. Weinstein also found Employee has a 36 percent whole person impairment based on total loss of use of his shoulder joint. (See Table 17, p 45.)  In his 30 April 1991 report, Dr. Weinstein reported the great gains Employee made in his upper body strength, and released him to perform medium‑heavy work, as his job at the mill required.  Dr. Weinstein stated only conclusions about the degree of impairment; he did not set out measurements of Employee's range of motion, or indicate why he concluded Employee's condition warranted such a high degree of impairment.  Dr. Weinstein's apparent unfamiliarity with the AMA Guides is demonstrated by his adding his 15 percent and 36 percent ratings together to get a 51 percent whole person rating.  Applying these ratings to the combined value chart found at page 246 of the AMA Guides results in a 46 percent whole person rating.


Based on the Dr. Weinstein's own report, Dr. James, report, the IME panel report, and our own observations,
 we find Employee does not have complete paralysis of his right facial nerve.  Based an the same evidence, we also find Employee does not have complete loss of his right shoulder.  We find Dr. Weinstein's rating, although purported to be, is not based on the AMA Guides.  Accordingly, we decline to rely on that rating in determining Employee's entitlement to PPI compensation.


we carefully reviewed Dr. James' PPI rating and compared it to Dr.  Weinstein's rating. We find Dr. James' evaluation was thorough and complete, and in compliance with the AMA Guides. Dr. James clearly set out the results of his physical examination, his range of motion measurements, how he obtained the various impairment ratings, and how he combined them to obtain the nine percent whole‑person rating.


We place less emphasis on the IME panel evaluation than on Dr. James' evaluation because the panel apparently did not perform range‑of‑motion measurements as required by the AMA Guides.  The panel evaluation draws conclusions about Employee's impairment, without relating the conclusions to provisions of the AMA Guides.


We find Employee was properly compensated for his PPI based on Dr. James' nine‑percent PPI rating.


Temporary Total Disability Compensation

 AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

(Emphasis added)


Employee asserts he is entitled to TTD compensation for attending medical examinations in Anchorage and Washington, and for attending the hearing.  He does not dispute that he was paid per diem and other travel expenses while attending the medical examinations.


We find employee was medically stable in 1989, as determined by Drs. Silver and Carlson, and that he is not entitled to additional TTD compensation after the date of medical stability.  AS 23,30.185.  Employees claim for additional TTD compensation must be denied.


ORDER

Employee’s claim for additional disability compensation is denied and dismissed.


Dated at Juneau, Alaska, this 19th day of May, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ T. G. Barnes


Twyla G. Barnes, Member 


APPEAL PROCEDURES

A compensation orders may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ulysses B. Carter, employee/applicant; v. Wrangell Forest Products, employer; and Wausau Insurance Company, insurer/defendants; Case No. 8826114; dated and filed in the office of the Alaska Workers, Compensation Board in Juneau, Alaska, this 19th day of May, 1994.



Bruce Dalrymple

jrw
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     �Paresis is defined as: "1. A slight paralysis; incomplete loss of muscular power. . . . 2. General paralysis."  Blackiston's Gould Medical Dictionary 996 (4th ed 1979)


     �Employee had complained of right�side hearing loss caused by the injury.  Although some high�frequency loss was found on testing, no asymmetry was found.


     �The pertinent AMA Guides were photocopied and are included in the record as Exhibit four.


     �We observed no facial paralysis, no unusual muscle spasms or activity, and only very slight facial asymmetry.







