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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERVIN M. CHRISTIAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9205406



)

HARBOR INN/PIONEER PANTRY,
)
AWCB Decision No. 94-0117



)


Employer,
)
Filed with AWCB Juneau



)
May 19, 1994


and
)



)

INDUSTRIAL INDEMNITY
)



)


Insurer,
)


  Defendants.
)

_________________________________________)


We met in Ketchikan on 21 April 1994 to hear Employee's claim for additional disability compensation and medical care.  Employee participated in the hearing and represented himself.  Defendants are represented by attorney Joseph M. Cooper.  We closed the record and concluded our deliberations on 21 April 1994.


Employee is 61 year‑old carpenter and diesel mechanic.  He sustained an injury at work on Monday, 9 March 1992 when he fell backwards about four feet off a stepladder and landed on his back.  He was working as a maintenance man/janitor and dishwasher at the time of the injury.


On Sunday, 15 March 1992 Employee was taken by ambulance to the Ketchikan General Hospital (KGH) emergency room after experiencing increased back pain over the entire right lumbar area.  He had no symptoms in his legs.  He was admitted for the night because he was unable to care for himself at home.  X‑rays taken on the day of admission showed slight right‑sided mid‑lumbar scoliosis; considerable degenerative disc disease (DDD) throughout the lumbar spine, most pronounced at the L1‑2 on the right; and osteophyte formation in the lumbar spine.  His condition was diagnosed as an acute lumbar strain and exacerbation of his DDD.


Defendants accepted Employee's claim and paid medical costs and temporary total disability (TTD) compensation from 13 March through 22 March 1992 at the rate of $255.83 per week. Defendants controverted TTD compensation on 2 April 1992, controverted benefits for hypertension on 1 May 1992, and controverted all benefits on 11 November 1992 and again on 4 March 1993.


Employee was seen in the office of William H. Anthes, M.D. in Ketchikan on 17 March 1992.  He was advised to keep the same regimen and attend back school.


He returned to Dr. Anthes, office on 10 April 1992 and was seen by Robert Benak, M.D. Dr. Benak reported "he has been now back to work for about four days and states that his back is tolerating it fine, he denies having had any back pain over the last couple of days and he feels he has completely recovered."
  Dr. Benak's assessment was "[L]ow‑back pain, resolved."  (Benak chart note, 10 April 1992.)


Employee returned to Dr. Anthes' office again 9 July 1992 where he was seen by Laurence J. Shapiro, M.D.  Employee complained of severe back pain which had kept him off work and in bed for three days.  Dr. Shapiro reported: "Patient says he was doing a lot of carpentry and most likely hurt it during a twisting motion, no falls . . . ."
  Dr. Shapiro diagnosed a low‑back sprain/strain.  Employee was given a trigger point injection which provided excellent pain relief. Ibuprofen, valium, bed rest for one to two days, massage therapy, stretching, and exercises were prescribed.  Employee returned to the KGH emergency room by ambulance on 20 October 1992 after experiencing increased pain for three to four days and an inability to get out of bed, due to pain.  He denied any new trauma.  On examination, the Emergency room physician found marked tenderness and spasm in the right low‑back area.


A lumbar CT scan and plain x‑rays were taken.  The radiologist reported findings of a small protruded disk at L3‑4 with minimal indentation of the thecal sac and mild encroachment upon the neuroforamen bilaterally, a large protruded disk at L4‑5 which compresses the thecal sac and encroaches upon the neuroforamen on the left, a small protruded disk at L5‑Sl with a moderate sized herniated disk which narrows the left neuroforamen at L5‑S1, and severe facet spurring which narrows the neuroforamen bilaterally at L5‑Sl.  The plain x‑rays showed DJD at all levels of the lumbar spine and bony spurring which encroaches the posterior neuroforamen at L2, L4 and L5. (Radiologist's report, 21 October 1992.)


An abdominal CT scan with contrast was also performed which showed "Severe lower thoracic and [lumbar]‑spine degenerative changes.
  (Radiologist's report, 21 October 1992.)


Employee felt his pain was too severe to be discharged; for his comfort, he was hospitalized until 22 October 1992.  At discharge Employee was able to walk around with minimal discomfort and touch his toes.  The discharge summary reports Employee's problems as DDD with significant disk abnormality at L4‑5 and degenerative arthritis of his back.


On 2 November 1992 Employee saw Dr. Shapiro complaining of some back pain and paresthesias of two fingers on his right hand.  X‑rays revealed severe diffuse cervical spondylosis

with posterior spurring narrowing the posterior neuroforamen of C3 through C7 and severe DDD C3‑7. (Radiologist's report, 2 November 1992.)


On 16 December 1992 Dr. Anthes reviewed Employee's back problems.  He stated: "Herniated discs at three levels, worst at L4‑L5 level, with improvement in symptoms as long as he is not doing any lifting.  I suspect that the injuries earlier this year could have led to the disc injuries . . . .”


Dr.  Anthes did a follow‑up report on 12 February 1993 preceding Employee's appointment with an orthopedic surgeon.  Employee reported increasing discomfort in his right back and neck, pain in both hips after walking 100 yards, numbness in his right leg, and pain shooting down from his lower back towards the knee.  Dr. Anthes felt that some of Employee's symptoms may be related to his "vascular insufficiency," and reported Employee was unable to work.


Defendants referred Employee to Bruce E. Bradley, M.D., of the Seattle Orthopaedic & Fracture Clinic.  Dr. Bradley reviewed Employee's x‑rays and medical records and diagnosed a "lumbar strain related to the injury of 3/9/92 with severe pre‑existing degenerative arthritis of the lumbar spine." He concluded Employee's DDD preexisted the March 1992 injury; he recovered from his March 1992 lumbar sprain (which was superimposed upon his degenerative arthritis); the incidents in July and October 1992 were "flare‑ups" of Employee's arthritis and not related to the March 1992 injury (as he had already recovered), and Employee's inability to work is the result of his pre‑existing arthritis, not the March 1992 injury.  He found Employee suffered no permanent impairment as a result of the March 1992 injury. (Bradley report, 16 February 1993.)


Due to the difference of medical opinion, Employee was referred to Edward M. Voke, M.D., a board‑certified orthopedic surgeon, for an independent medical evaluation under the authority of AS 23.30.095(k).
  Dr. Voke examined Employee on 28 August 1993.  He reviewed the medical records and x‑rays and diagnosed a lumbosacral strain, severe degenerative arthritis of the lumbar spine with lumbar spinal stenosis, and severe degenerative arthritis of the cervical spine.


Dr. Voke found Employee's degenerative arthritis preexisted the March 1992 injury.  He observed that the condition could have existed without Employee's knowledge, but he felt that due to the severity of Employee's condition, he must have experienced stiffness and soreness.


Dr. Voke concluded Employee suffered lumbosacral strains in March, July, and  October 1992, and that the July and October 1992 strains were not related to the March 1992 work‑related injury.  Dr. Voke agreed with Dr. Bradley that the March 1992 strain resolved before the July and October flareups.


He concluded Employee reached medical stability three months after the 9 March 1992 injury; concluded Employee's continuing disability and restrictions are not related to the March 1992 injury; concluded Employee has no permanent partial impairment as a result of the March 1992 injury; and determined that surgery is not indicated.


Dr. Voke also found that Employee's finger and elbow symptoms are not related to the March 1992 injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Disability Compensation
 
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

(Emphasis added.)


AS 23.30.265(21) provides:


"[M]edical stability" means the date after which further objective measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


AS 23.30.190 provides in pertinent part:


  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.


At hearing Employee told us he is receiving social security disability compensation and explained the financial hardships he is experiencing.  He did not tell us the periods for which he is seeking disability compensation, the types of compensation he seeks, or the basis of his request.


In claims for initial entitlement and ongoing disability compensation benefits, employees are entitled to rely on the presumption of compensability contained in AS 23.30.120(a).
  It is not disputed that disabled employee's are entitled, under AS 23.30.185, to ongoing TTD compensation until they return to work or until they reach medical stability.


Employee continued working after his 9 March 1992 injury and went to the hospital six days later due to severe pain.  He was paid TTD compensation until he returned to work on 23 March 1992.


The medical evidence indicates Employee experienced increased pain and was unable to work for a few days in early July 1992 and again in mid‑October 1992.  Employee does not claim these incidents were caused by his work.  On 12 February 1993 Dr. Anthes, Employee's treating physician, determined Employee was again unable to work.  The uncontradicted medical evidence indicates these incidents, and Employee's current condition, were flareups of his degenerative back condition, and not caused by his March 1992 work related injury.


Our independent medical examiner, Dr. Voke, determined Employee was medically stable three months after the injury, or by 9 June 1992.  There is no evidence to contradict that conclusion.  We find, therefore, Employee is not entitled to receive TTD compensation after 9 June 1992.  AS 23.30.120(a).


Dr. Bradley and Dr. Voke have both determined that Employee suffered no permanent impairment as a result of his March 1992 fall.  All of the physicians who have examined Employee have determined he suffered an acute back strain when he fell.  No physician has attributed Employee's arthritis and DDD to his March 1992 injury.  The uncontradicted medical evidence indicates Employee sustained no permanent impairment as a result of his March 1992 fall.  We find Employee is not entitled to compensation for permanent partial impairment.


Medical Treatment and Care

AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.
(Emphasis added.)


The two‑year period after Employee's injury expired on 8 March 1994.  Employee seeks continuing treatment and care, beyond the two‑year period, which we may require an employer to provide under As 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 663 (Alaska 1991).


The presumption of compensability in AS 23.30.120(a) applies to claims for continuing treatment and care. (Id. at 665.)   Concerning application of the presumption, the court stated:


[A]n injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated.


The presumption shifts only the burden of going forward, not the burden of proof.  The presumption will drop out if an employer adduces "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion" that continued care is either not indicated, or not indicated as the employee contends.  The employee then must meet her burden of proof by carrying a burden of persuasion without aid of any presumption or construction in favor of recovery.

(Id., footnotes deleted.)


In his 16 December 1992 report, Dr. Anthes stated: "I suspect that the injuries earlier this year could have led to the disc injuries. . . ."   We find this statement, although ambiguous, and the fact that Defendants provided medical care for Employee's acute injury, is sufficient to raise the presumption of compensability that Employee is entitled to continued medical care.


We find Dr. Bradley's and Dr. Voke's conclusions that Employee suffered an acute injury from which he recovered, before the July and October 1992 flareups of his chronic underlying degenerative spine conditions, rebuts the presumption that Employee is entitled to continued medical care as a result of his March 1992 injury.


Because the presumption of compensability has been rebutted, the presumption drops out and Employee must prove his case by a preponderance of the evidence.  We find, based on the conclusions of Drs. Bradley and Voke, that Employee's need for continued treatment and care is a result of his preexisting DDD and arthritis, and not the March 1992 injury.  Therefore, we find Defendants are not responsible for additional medical treatment and care.


ORDER

Employee's claims for disability compensation and ongoing medical care and treatment are denied and dismissed.


Dated at Juneau, Alaska this 19th day of May, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ T. G. Barnes


Twyla G. Barnes, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of AppeIlate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ervin M. Christian, employee/applicant; v. Harbor Inn/Pioneer Pantry, employer; and Industrial Indemnity, insurer/defendants; Case No. 9205406 dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 19th day of May, 1994.



Bruce Dalrymple

jrw
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     �In a note received on 12 October 1993 Employee informed us "I never stated I was completely recovered."


     �In the 12 October 1993 note, Employee also stated "I never said I was doing a lot of carpentry work."


     �In addition to his back problems, Employee has other medical problems, including a heart murmur and high blood pressure for which he has taken medication for many years.  The radiologist's impressions were: "l) CT evidence suggesting hiatus hernia. 2) Severe diffuse abdominal and renal artery calcific atherosclerotic disease without aneurysm. 3) Severe lower T and L�spine degenerative changes. 4) Incidentally noted there is evidence of severe calcific coronary arteriosclerotic disease."


     �AS 23.30.095(k) provides in pertinent part: "In the event of a medical dispute regarding determinations of causation. . . or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall he conducted by a physician or physicians selected by the board. . . ."


     �AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."







