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)
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)
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_________________________________________)


We began to hear this claim for reimbursement for home health care and housekeeping services, and attorney's fees and legal costs on October 15, 1993, in Anchorage, Alaska.  Because it could not be concluded on that date, it was reconvened on February 17, 1994.  The employee was present and represented by attorney Chancy Croft.  The employer was represented by attorney Shelby L. Nuenke‑Davison.  The record closed at the conclusion of the hearing on February 17, 1994.


ISSUES

 1. Is the employee entitled to reimbursement for the money she paid her daughters for taking care of her after her injury?


 2. Is the employee’s attorney entitled to attorney’s fees and legal costs?


SUMMARY OF THE EVIDENCE

It is undisputed Coulter was injured on Friday, March 15, 1991, when she fell on ice while making a bank deposit for the employer.  On the day of the fall, she was taken to a hospital emergency room and seen by Richard McEvoy, M.D.  He diagnosed an anterior dislocation of the right humerus with a fracture of the greater tuberosity which was avulsed from the humerus with numbness and weakness of the fingers.  He reduced the shoulder, and recommended she follow up with him at his office.  Coulter was never hospitalized as a result of her injury.  After the follow‑up visit on Monday, March 18, 1991, the employee was fitted with a removable orthoplastic splint.  The employer immediately accepted her claim and paid medical expenses.  She has never made a claim for either temporary total or temporary partial disability benefits.


Coulter returned to work for the employer on Tuesday, March 19, 1991 and continued working there until she retired on November 30, 1991.  She testified that from the time of her accident until sometime in July, she did not return to the home she and her husband have in Willow, Alaska.  Instead, she said, she stayed in Anchorage with her daughters Wendy Taylor and Gloria Stubbs who cared for her.  Before the accident, she had commuted to work from Willow on a daily basis.


During this period, the employee used company sick leave on numerous occasions in order to attend doctors' appointments and receive medical treatments, as well as physical and occupational therapy.  At the hearing, Coulter testified she "had" to use sick and personal leave during these work absences.


On April 1, 1991, Dr. McEvoy ordered an EMG and referred her to J. Michael James, M.D., a rehabilitation medicine specialist, for physical therapy.  Pursuant to Dr. James' recommendation, Coulter underwent an aggressive program of physical therapy from April to October 1991.


On April 16, 1991, she was again examined by Dr. James.  In his report issued to Dr. McEvoy that day, he noted findings consistent with, among other things, a secondary reflex sympathetic dystrophy.  For this condition, the doctor recommended that she be sent for stellate ganglion blocks.  These treatments were administered by Michael C. Norman, M.D., in April and May 1991.


It is undisputed that a meeting was held in the latter part of April 1991, between Mr. and Mrs. Coulter, their son‑in‑law, Duane Talyor, and George Erickson of Scott Wetzel Services, Inc., the employer's claims adjuster, and Renee Murray, Erickson's supervisor.  In her deposition taken on August 23, 1993, the employee recalled what she remembered of this meeting.  She stated:


A. I know one time we went down asking exactly ‑‑ if I remember right, we were talking about my care, and that's when George had told me, keep track of your expenses, he said, you should incur no expenses.


Q. What meeting is that you're referencing, or this phone call?


A. That's when we sat down with Duane and my husband and talked to Scott Wetzel.


Q. Well, their recollection is, of Scott Wetzel, that no home health care was mentioned at that time.  Would you disagree with that?


A. Uh‑huh.  Un‑huh.  I ‑‑ you know, it's from what I recollect, we covered everything.

(Coulter dep. at 88‑89).


Erickson testified at the hearing that the only subjects mentioned at this meeting were mileage and medical expenses and nothing was said about home health care.  Murray testified that she has been vice president of Scott Wetzel, Inc. for 16 years and in the adjusting business for over 40 years.  She said no mention of home health care was made at this meeting.  The witness said that in her experience, providing home health care to an injured worker is extremely rare.  According to Murray, if the employee had made a request for such care, a red flag would have gone up and employee's treating physicians and therapists would have been consulted regarding the necessity of such care.  She also stated that she was aware Coulter was back to work and, therefore, a claim for home health care would have been an illogical request.


Duane Taylor testified that the only thing he remembers of the April 1991 meeting was that Erickson said for her to keep a record of mileage for required medical travel and other out-of-pocket medical expenses.  He testified the words "home health care," as such, were never used.  Finally, he stated nothing was mentioned about Wendy Taylor, his wife and the employee's daughter, being paid for helping the employee while she was recovering from her injuries.


After seeing the employee on May 8, 1991, Dr. McEvoy noted her reflex sympathetic dystrophy was on the mend and she had fairly good radial nerve function with moderate median and ulnar nerve function.  After another examination on May 22, 1991, Dr. McEvoy reported there was less swelling than before.  He also noted Coulter had much better power, good radial nerve and median nerve power with the ulnar nerve getting stronger.  She also had sensation in all of the areas.  X‑rays showed the fracture dislocation had healed nicely with no significant displacement of the greater tuberosity.


In a letter dated May 23, 1991, Dr. Norman reported to Dr. McEvoy that the employee had received her final stellate ganglion block and she had an excellent response to the series of blocks.  He did not think she would further benefit from addition blocks.


On June 28, 1991, Coulter started occupational therapy in addition to her physical therapy.  On this date, her therapist, Suzanne Curran, noted in her initial evaluation in part:


The patient currently lives with her husband in Willow, Alaska and works as a supervisor at Alascom.  The patient is independent in driving. . . .


INDEPENDENT LIVING SKILLS


Self‑Care:  Patient is independent in dressing, grooming, bathing, toileting and feeding, with occasional assistance from family for bilateral tasks.


Homemaking:  Patient is able to complete light houekeeping and homemaking tasks independently, but requires assistance for more complex tasks.


. . . . 


Mobility Skills:


Ambulation: independent.


Community/driving:  Patient drives independently.


In January 1992, Dr. James gave Coulter a permanent partial impairment rating, under the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd Ed.), of 56% of the right arm which was converted to 34% of the whole person.  Under AS 23.30.190(a), the employer promptly paid her $45,900.00.


In February 1992, Coulter presented George Erickson with a hand‑written note detailing what mileage she felt was owed.  At this time, she also advised Erickson that she felt that "care" in the amount of $6,650.00 ($50/day x 7 days x 19 weeks) and "housework" in the amount of $1,050.00 ($35/day x 3 times a week x 10 weeks) was due.  Erickson paid the mileage totaling $2,554.50, but informed the employee "care" was not reimbursable because there was no medical prescription for it and a claim for "housework" was not compensable under the Alaska Workers' Compensation Act.


In March and April 1992, the employee paid her four daughters a total of $12,500 for the care they had given her following her accident.  Wendy Taylor, was paid $3,500 for her 50 days of assisting from March through June; Gloria Stubbs, who assisted her mother 15 days in April, 23 days in May, and 10 days in June and 10 days in July, was paid $5,000; Debbie Coulter, who assisted two days in May, six days in June, and 21 days in July, was paid $1,000, and Ronnie Neher, who assisted 21 days in July and four days in August, was paid $3,000.


On February 11, 1993, nearly two years after Coulter's injury, Dr. McEvoy wrote a "To Whom It May Concern" letter saying the needed home personal care for the first 10 weeks following her injury, and such care was needed nearly all the time.


On March 29, 1993, the employee filed an application for adjustment of claim requesting medical benefits and attorney's fees and costs.  At a prehearing conference held on August 16, 1993, the employee also claimed a penalty on unpaid medical expenses. On August 16, 1993, the employee presented the employer with a cost breakdown for the home health care she had received from her four daughters during the process of her recovery.  At this time, the employee claimed $18,180.00 was owed for these services. (Letter from attorney Debra Fitzgerald to attorney Shelby Nuenke‑Davison dated August 16, 1993).  The breakdown was basically as follows: (1) Wendy Taylor (March through June) $9,200 (920 hours x $10 per hour); (2) Gloria Stubbs (April through July) $6,760 (676 hours x $10 per hour); (3) Debbie Coulter (May through July) $1,160 (116 hours x $10 per hour); and (4) Ronnie Neher (July and August) $1,060 (106 hours x $10 per hour).


At her deposition taken on September 15, 1993, Wendy Taylor testified that she could not even approximately remember how long her mother stayed with her following her injury.  She said that before the employee started with therapy, she had to help feed her mother and assist her in dressing and putting on her make‑up.  Taylor also stated she drove her mother to doctors' appointments and work, helped pay her bills and did her laundry, helped her out of uncomfortable positions when she was trying to sleep, made sure she took her medication at nighttime, and assisted her in going to the bathroom. (Wendy Taylor dep. at 17‑19).  She acknowledged that during this time she also cooked, washed and otherwise cared for her son, stepson and husband.  She could not answer the question of why her mother claimed she had provided 24‑hour care when, in fact, her mother was back working for the employer. (Id. at 22).


In her deposition taken on September 29, 1993, Gloria Stubbs testified that after her mother's accident, she, like her sister Wendy, cared for her mother, off and on, in her home in Anchorage.  She stated after her mother moved back to Willow in July, she saw and cared for her almost every weekend steadily through December. (Stubbs dep. at 9‑10).  In describing how she assisted her mother, Stubbs said she helped feed her by cutting up her food, cooked her meals, helped her in dressing, putting on make up, brushing her teeth, buying clothes, and washing her clothes.  She also made sure she took her medicine and put pillows all around her so she could sleep more comfortably. (Id. at 20‑21).  Further, she testified that she provided therapy by applying warm oil to her mother's hand and massaging it into her skin.  The witness stated further that she administered hot wax treatments.  She said she also helped her mother do hand exercises to keep her fingers and joints from stiffening. (Id. at 19; 25).  Stubbs believes she assisted her mother in these ways through July 1991.  However, she testified she could not dispute Curran's June 28, 1991 evaluation which noted her mother was independent in dressing, grooming, bathing, toileting, feeding and driving. (Id. 26‑27).


In her deposition taken on September 14, 1991, Deborah Coulter testified she is a farmer in Wasilla, Alaska.  She said she provided care to her mother in July and August when she had moved back to her home in Willow.  The witness stated the things she did to help her mother consisted of cooking, gardening, doing the laundry, ironing, cleaning the bedding, helping her dress, bathe, pay bills, pick up the mail and doing any household chores that needed to be done.  The witness testified she needed to assist her mother in all these ways even though her mother was capable of driving and working all during this period. (Deborah Coulter dep. at 14‑15).  When asked why her mother stated she had attended to her in May and June, Deborah Coulter explained that during that time frame she went to her parent's house in Willow and checked the mail and cared for her mother's plants. (Id. at 24).


In her deposition taken on September 14, 1993, Veronica Neher stated she was a self‑employed real estate agent living and working in Wasilla.  She said she cared for her mother when she moved back to Willow after staying with her sisters Wendy and Gloria in Anchorage, (Neher dep. at 18).  Neher testified that her care consisted of cooking, house cleaning, helping her bathe and going to the bathroom and doing whatever else her mother asked her to do. (Id. at 12‑13).


In his deposition taken on February 14, 1994, Herbert Cotton testified that in 1991 he was the employer's finance manager and Coulter's supervisor.  He said that between March and December 1991, he probably saw the employee at least once a week.  Cotton stated she came back to work on Tuesday, March 19, 1991, presenting herself as being fit to work. (Cotton dep. at 32).  Because Coulter expressed the need for physical therapy, he told her she had the freedom to take off work anytime without his permission.  Cotton acknowledged the fact the employee missed a lot of work after her injury. (Id. at 33‑34).  He also stated that between March 15 and December 1, 1991, when Coulter retired, she never mentioned any need for home health care.  Nor did she ever indicate to Cotton after returning to work on March 19, 1991 that she was not capable of doing her job from a physical standpoint.  He also explained Coulter was left‑hand dominant and, therefore, she could carry out her supervisory functions without the use of her injured right arm and hand. (Id. at 37‑38; 40‑41).


In her deposition taken on February 14, 1994, Jo Ann Stromberg testified she was the employer's manager of human resources from the time of Coulter's accident until her retirement. In this capacity, one of her functions was to oversee workers' compensation matters. (Stromberg dep. at 6).  Stromberg stated that upon the employee's return to work they had numerous discussions regarding the results of doctor's appointments and treatments.  The witness testified the employee never really indicated she ever had any major problems doing her work.  Coulter did mention that not being able to use her right arm was an inconvenience.  However, Stromberg explained this did not cause the employee any particular problem because she was ambidextrous. (Id. at 18‑19).  The witness stated that if a doctor ever suggested Coulter needed assistance at work because of her condition, she would have been glad to accommodate her. (Id. at 21).  Stromberg testified the employee could have claimed disability benefits, but because she had a large amount of unused sick leave which she would lose when she retired, she decided to use up the sick leave instead.  The witness explained that taking this course of action was advantageous to Coulter because she did not suffer a reduction in pay from March to December when she retired. (Id. at 33‑34).


She testified that home health care was never mentioned to her because if it had she would have checked with Scott Wetzel, the adjuster, because such a request would have been very unusual.  Stromberg stated she has had extensive experience with workers' compensation claims and home health care has never been raised as an issue in any of them.  She said such a request would have seemed particularly unusual in Coulter's case because she only injured her arm and because she continued to work. (Id. at 22‑23).


At the hearing, Norma Alvarez testified the employee was her supervisor and she worked with her every day.  The witness stated when Coulter returned to work she did not need assistance and nothing at work was different.  She also mentioned she had worked with the employee for 13 years and knows she is left‑handed.  She explained that for a period of time she and Coulter car pooled to and from work because she moved relatively close to Coulter's Willow home on May 1991.  Alvarez stated she drove at first and the employee started driving later.  She said that between the time of her accident and the time she retired, Coulter never mentioned, either at work or while driving together, the need for home health care.


Also testifying at the hearing was Janice Gilman.  She stated that during the time in question, Coulter was her supervisor and they worked together on a daily basis.  The witness said the employee never mentioned the need for assistance at work after the injury.  Gilman testified the only thing she did for Coulter during this time was maybe help her on with a sweater and massage her hand on occasion.  She testified the employee never indicated to her that she needed home health care.


Bernadine Bald, another person being supervised by Coulter after the accident, stated at the hearing that the employee never seemed to have any problems after returning to work.  She also noted that from having worked with Coulter for a long time, she knew she was left‑hand dominant.  Bald stated she drove either a Chevrolet Corvette or a Chevrolet Blazer during this time.  She testified that numerous occasions after the accident, she gave the employee rides after work to her daughters' homes and Coulter was capable of getting in and out of these vehicles without any problem.


At his deposition taken on October 4, 1993, Dr. James testified that on April 16, 1991, he recommended Coulter be given a series of stellate ganglion blocks to treat her reflex sympathetic dystrophy.  He said that while these blocks were being administered, the employee did not indicate that home health care was necessary. (Dr.  James dep. at 12‑13).  He stated further that if a person works full time as the employee did, home health care, by his definition, was not needed. (Id. at 22; 30).  Also because Coulter continued to work, it indicated to him she was not severely disabled. (Id. at 39).  At most, Dr. James felt the employee might have needed housekeeping assistance a couple of hours a day twice a week for a couple of weeks. (Id. at 28‑29).


Dr. McEvoy, in his deposition taken on September 20, 1993, explained what he meant when he recommended "care" in his "To Whom It May Concern" letter of February 11, 1993.  He testified as follows:


Q. And when you recommended the care, Doctor, for ten weeks, are you referencing medical care or personal care?


A. Well, this letter was personal care.


. . . .


Q. And give us some guidelines again.  Personal care was helping her with getting dressed?


A. It would be the things that a friend or a relative might do or that you might do for somebody in your family.


Q. [I] need to know specifically what would you envision personal care to include that should be paid for?


A. [T]he things that she needed were someone to help dress her, someone to help clean her or bathe her, someone to help drive her around, and someone to help to take care of her personal hygiene needs . . . . And also someone to ensure that she got something to eat.  I think most of the care would fall under those categories.


Q. And if I understand, you thought this was care that primarily family members can provide?


A. Yes

(Dr.  McEvoy dep. at 58‑59).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is the Employee entitled to reimbursement for the money she paid her daughters for attending to her needs following her March 15, 1991 injury?

AS 23.30.095(a) requires the employer to provide "medical, surgical, and other attendance or treatment" for the period required by the nature of the injury or process of recovery.


The dispute in this case hinges on the meaning of the term "attendance" as used in this statute.  This vague term is not defined in the Alaska Workers' Compensation Act.


In analyzing court cases from other jurisdictions, Professor Larson makes several observations.  First, he notes that a controversy exists in situations where family members provide certain types of services for an injured employee in the home. 3 A. Larson, The Law of Workmen's Compensation § 61.13(d)(2) at 10956 (1993).  Larson states the majority of jurisdictions now permit the payment for some of these home services.  A careful review of most of the cases he cites for this proposition, however, reflects that practical nursing services were provided to severely or totally disabled employees.  Other courts emphasized the fact that the nursing care had been prescribed by a physician before it was provided. (Id. at 10‑957‑966).


We have on at least one occasion followed this lead. Levi v. Delta Painting, AWCB No. 85‑0187 (June 28, 1985).  The panel considered these and related factors and awarded home health care.  In that case, the employee had broken both wrists, injured his shoulder joint, opened a large cut over one eye, and suffered a cerebral concussion.  He only spoke Hebrew, did not understand he was in the hospital, became confused and agitated, struggled with the nursing staff and had to be physically restrained.  The employee's brother discussed with the treating physician his concern for the employee's well‑being in the hospital because he was confused, could not communicate with the staff, could not feed himself because of his two broken wrists, and needed constant care.  The treating physician approved 24‑hour home health care at his brother's home.


Further on in his treatise, Larson states: "While “attendance” in the nursing sense is covered,... a line has been drawn between nursing attendance and services that are in essence housekeeping." (Id. § 61.13(d)(4) at 10‑967).  He cites to Warren Trucking Co., Inc. V. Chandler, 227 S.E. 2d 488 (1981), where the Virginia court set forth‑part test.  It stated:


[W]e think the employer must pay for the care when it is performed by a spouse, if (1) the employer knows of the employee's need for medical attention at home as a result of the industrial accident; (2) the medical attention is performed under the direction and control of a physician, that is, a physician must state home nursing care is necessary as the result of the accident and must describe with a reasonable degree of particularity the nature and extent of duties to be performed by the spouse; (3) the care rendered by the spouse must be of the type usually rendered only by trained attendants and beyond the scope of normal household duties; and (4) there is a means to determine with proper certainty the reasonable value of the services performed by the spouse.


In applying this test to the facts of that case, the court disallowed payment for care which consisted of bathing, shaving, feeding, assistance in walking, help with braces, aid upon falling, driving and administering routine medication.


The test enunciated in Chandler offers what we believe to be a well‑thought‑out, logical rationale upon which to gauge whether home health care provided by family members should be covered by the statute in question.  It provides assurance to the employer before this type of care is given, that it is not only medically necessary, but the result of a work‑related injury.  The care must be prescribed and controlled by a physician and the physician is required to specify the nature and extent of the care to be given.  Further, the care must be of the type usually performed by a trained attendant.  Finally, it requires as a prerequisite, that a basis be established to determine the reasonable value of the family member's services.  Based on these factors, we believe this approach offers the guidance we need in determining these types of difficult cases.  Accordingly, we adopt it and apply it to the facts in the case at bar.


In considering whether the home care Coulter's daughters provided her was of the type that can be categorized as "attendance" under AS 23.30.095(a), we must first apply the presumption of compensability afforded an injured employee by AS 23.30.120(a).  This statutory provision states in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  The Alaska Supreme Court has held that, "[t]he text of AS 23.30.120(a) indicates the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


The court has also held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the benefit claimed.  Burgess Construction v. Smallwood, 623 P.d 312, 316 (Alaska 1991).


If the employee presents sufficient evidence to establish this link, the presumption attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusions.   Miller, at 1046.


If the employer produces substantial evidence in this regard, the presumption of compensability drops out and the employee must prove all elements of his or her claim by a preponderance of the evidence.  Veco, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, we first need to determine whether Coulter has established, under the test having been adopted from Chandler, the preliminary link between her injury and the need for the care she received from her daughters.  Since there are four separate criterion that must be met, the preliminary link must be established with respect to all four in order for the presumption to attach to Coulter's claim.


The first question to be asked is whether the employer had knowledge of the employee's need for medical home care as a result of the work‑related injury.  Coulter testified that at a meeting in April 1991, with Murray and Erickson, the employer's adjusters, she expressed her concern about caring for herself in her condition and Erickson told her to keep track of her expenses and they would be paid.  We find that with this testimony the employee has established a preliminary link in this respect.


Next, it must be decided if the medical care in question was given at the direction and control of a physician.  There is no evidence that this requirement has been fulfilled.  Accordingly, the preliminary link has not been established in this regard.


The third question is whether the care given by the employee's daughters was of the type normally provided by only trained attendants and beyond the scope of normal household duties.  We find no evidence to fulfill this prerequisite.


Finally, there is the question of whether a means had been established beforehand to determine the reasonable value of the daughters' services.  Coulter has tendered no evidence indicating that this ever occurred.  Therefore, here also, the preliminary link has not been established.


Since a preliminary link has not been established with respect to all four criteria, we conclude the presumption of compensability does not attach to Coulter’s claim and it must be denied and dismissed.


Even if it were determined that Coulter’s evidence provided the necessary preliminary link, we find the employer has come forward with substantial evidence to overcome it.


Regarding the question of whether the employer had knowledge of the employee's alleged need for medical home health care, Murray and Erickson testified the subject was never brought up at the April 1991 meeting they had with the employee, her husband, and their son‑in‑law, Duane Taylor.  They stated that if such a request had been made, they would have investigated the matter in considerable detail.  The need for such care would have had to be verified by the treating physician or physicians, the amount and type of care would have had to specified, and the cost inquired into.  In addition, they said the thought never occurred to them because Coulter returned to work four days after the accident and never filed a claim for time loss benefits.  Even the employee's son‑in‑law testified that home health care was not discussed.  He merely remembers Erickson telling the employee to keep track of such things a mileage to doctor's appointments and medical receipts and she would he reimbursed accordingly.


Cotton, Stromberg, Alvarez, Gilman, and Bald all testified Coulter returned to work on March 19, 1991, and presented herself as being fit for work.  They all were associated closely with the employee during her recovery period and said she never mentioned or indicated she needed home health care.  They also stated the employee was just as capable of fulfilling her supervisory duties after the accident as before.  These witnesses explained that this was due, in part, because Coulter is ambidextrous.  The most any of these co‑workers said they had do for the employee was perhaps help her on with a sweater or massage her hand occasionally.


Based on this evidence, we find the employer has, by substantial evidence, overcome the presumption that it had knowledge of the employee's need for home health care.


We also find the employer has come forward with substantial evidence to rebut any presumption that the employee's physicians directed or controlled any aspect of the rare in question.  The record clearly reveals that Drs.  McEvoy and James never prescribed home health care during the period of her recovery.  When asked about this matter years after the fact, both stated the employee might have needed some personal and housekeeping assistance.  However, medical or nursing care was never indicated according to these physicians.  It goes without saying, therefore, they never commented, with any reasonable degree of particularity, on the nature and extent of the duties the daughters were to perform.


Thirdly, the employer has submitted substantial evidence that the duties performed by Coulter's daughters were not those usually performed by trained attendants.  The evidence shows that the daughters helped their mother in such things as eating, cooking, getting dressed, putting on makeup, driving, paying bills, going to the bathroom, bathing, watering plants, washing and buying clothes and applying some warm oil and hot wax treatments.  We do not find these duties of the type which would normally require trained attendants.  As readily can be seen, the great majority of them were common household duties.  It is interesting to note that Coulter and her daughters claim this care and assistance was needed in June and July when, on June 28, Curran found the employee "independent in dressing, grooming, bathing, toileting and feeding."  It was also determined at that time Coulter was independent in ambulation and capable of driving and doing light housekeeping and homemaking tasks.


Finally, the employer has come forward with substantial evidence to overcome any presumption that a basis for determining with proper certainty the reasonable value of the services to be offered.  As we have already determined, the employer never agreed to pay for the daughters' services before they started providing them.  It was not until February 1992, that Coulter advised Erickson that she felt "care" in the amount of $6,650.00 and "housework" in the amount of $1,050.00 was due.  It was not until the spring of 1992, that the employee gave any kind of breakdown for the care that was given between March and August 1991.  This time the amount was $12,500.00.  In light of a recalculation in August 1993, Coulter advised the employer that it now owed her $18,180.00 for her daughters' services.  This evidence shows that a means to determine with proper certainty the reasonable value of the daughters' services was not established before they were offered.  It also brings in clear focus the necessity for such a requirement.


Based on this evidence, we find the employer has come forward with substantial evidence to overcome any presumption of compensability which may have attached to her claim for the home health care in question.


Having found that any presumption which may have attached to Coulter's claim has been overcome, it drops out and we must next determine whether she has, by a preponderance of the evidence, proven all elements of claim.  After carefully weighing all the evidence in light of the Chandler test, we find she has not carried her burden in this respect.  In other words, we do not believe from all the evidence the asserted facts are probably true.  Saxton, at 72.


Based on these findings, we conclude the employee is not entitled to reimbursement of the money she paid her daughters for the services they provided and, accordingly, her claim must be denied and dismissed.

2.  Is the employee entitled to attorney's fees and legal costs?

Since we have not awarded Chandler any compensation, she is not entitled to statutory minimum attorney's fees under AS 23.30.145(a).  Likewise, since her attorney was not successful in prosecuting her claim, she is not entitled to reasonable attorney's fees and legal costs under AS 23.30.145(b).   Accordingly, this claim must be denied and dismissed.


ORDER

1. The employee's claim for reimbursement of money she paid her daughters for the assistance they provided her following her March 15, 1991 injury is denied and dismissed.


2. The employee's claim for attorney's fees and legal costs is denied and dismissed.

Dated at Anchorage, Alaska this 19th day of May, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E Mulder,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gloria L. Coulter, employee/applicant; v. Alascom, Inc., employer; Self insured /defendant; Case No. 9105807; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day 19th of May, 1994.
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