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P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM R. GIRDLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9318678



)

UNISEA, INC.,
)
AWCB Decision No. 94-0124



)


Employer,
)
Filed with AWCB Anchorage



)
May 26, 1994

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for medical transportation costs, attorney's fees and paralegal costs in Anchorage, Alaska on April 7, 1994.  The employee was present and was represented by attorney Robert Rehbock.  The employer and insurer were represented by attorney Richard Wagg. The record closed when the hearing concluded.


ISSUES

1. Whether to award transportation costs, from Portland to Anchorage, following the employee's surgery there.


2. Whether to award attorney's fees and paralegal costs.


EVIDENCE SUMMARY

It is undisputed that the employee injured his right shoulder on August 18, 1993 while playing softball in Dutch Harbor, where he worked.  The injury occurred when he threw a softball while playing for the employer's baseball team.  The insurer accepted the employee's claim and paid him temporary total disability benefits, during various periods he was deemed disabled, beginning August 19, 1993, at the weekly rate of $387.23.


It is also undisputed that Dutch Harbor is his residence, and that Anchorage was the nearest site for available medical treatment.  The employee's local physician referred him to Robert Manley, M.D., an Anchorage orthopedic physician.


However, instead of going directly to Dr. Manley, the employee traveled to Portland, Oregon where he had been treated previously for shoulder problems.  On August 26, 1993 he was examined by Harold Lee, M.D., who ordered a magnetic resonance image (MRI) to rule out any subluxation or rotator cuff tear.  Brian Dunkley, M.D., performed the MRI and did not find a tear or evidence of subluxation or impingement syndrome.


The employee then flew to Anchorage and was examined by Dr. Manley on August 30, 1993.  Dr. Manley diagnosed an aggravation of a preexisting shoulder problem and released the employee to light duty work the next day, with a full duty by September 7, 1993.  He advised the employee to continue wearing a sling. He also cautioned that the employee would be unable to use his right arm for three to four weeks.


The employee returned to Portland where he was examined by Paul Switlyk, M.D., on September 21, 1993.  Dr. Switlyk, who had previously operated on the employee's shoulder in 1988, took four X‑rays.  His impression was "probable partial thickness rotator cuff tear with a possible partial biceps tendon tear."  Noting the employee's difficulty in traveling back and forth from Alaska to Portland, Dr. Switlyk recommended immediate arthroscopy.  (Switlyk September 21, 1993 report at two).


On September 22, 1993, Dr. Switlyk performed the arthroscopy along with a rotator cuff repair, acromioplasty and bursectomy.  The employee was discharged on September 24, 1993 and instructed to make a follow‑up appointment in one week. (September 24, 1993 Discharge Summary Report).  During the week after surgery, he participated in physical therapy.


After examining the employee on September 30, 1993, Dr. Switlyk released the employee to light work effective October 5, 1993 but advised continued use of a sling.  The employee returned to Dutch Harbor.


The employee flew back to Portland on October 28, 1993 and was again examined by Dr. Switlyk.  The doctor recommended continued exercises and medications.


The employee apparently returned to Dutch Harbor, and then traveled back to Portland on November 11, 1993 for another examination by Dr. Switlyk.  Dr. Switlyk noted that progress on physical rehabilitation and other treatment had been difficult because of the employee's Alaska residence.  The doctor recommended another examination in one month with a leave of absence from work during that period so the employee could get physical therapy.


The employee flew to Dutch Harbor and subsequently discussed physical therapy and payment of his expenses with the insurer.  He testified a representative of the insurer told him he had to get his physical therapy in Anchorage, and that he could not choose between Anchorage and Portland for the therapy.  He presented into evidence a fax message, addressed to Gregg Bishop, a representative of the employer, from Michelle Wagner, the claims adjuster. (Exhibit two).  In the November 16, 1993 message, Wagner wrote in part: "We will schedule a flight out tomorrow. . . to Anchorage his choice of home destinations for treatment. . .  He will have to follow up with an ortho. in Anchorage.  I will not pay for flights to Portland or elsewhere for treatment." (emphasis in original).


The employee testified he was told no expenses would be paid for his move to Anchorage for physical therapy.  He stated he was told by "representative" Pat Lewis that it was common that no expenses were paid when injured workers "come up here like this."  According to the employee, when he arrived in Anchorage from Dutch Harbor, Lewis "got with Michelle Wagner on this, and I was told that again."  When asked if Wagner requested that he submit receipts, he "was just flat told that no expenses would be paid."  He also testified he asked for help in moving since he had only one useable hand, but his request was denied.


The employee stated that because of this denial, he felt he had to seek legal representation to get reimbursement for expenses.  He testified he went to attorney Rehbock's office on November 18, 1993 and observed Rehbock attempt to call Wagner, without success.  The employee stated Rehbock left a message for Wagner to return his call, and Rehbock advised him to present his receipts to the insurer.  He testified he sent the receipts the end of November or first

 part of December 1993.


In the meantime, he was examined by Robert Gieringer, M.D., who stated; "He is brought in for evaluation by the insurance company because they would prefer that he have a local physician evaluate him, rather than recurrent trips back to Portland, OR." (Gieringer November 24, 1993 report at one).  Dr. Gieringer started him on a physical therapy regimen.


The employee testified he received notice on December 9 or 10, 1993 that the insurer had “changed its position" on payment of the expenses.  In a letter to the employee dated December 2, 1993, Michelle Wagner responded to the request for reimbursement and his written receipts submitted to the insurer on November 29, 1993. (Hearing Exhibit Three).  Wagner explained in the letter that the employee was eligible for per diem while in Anchorage since medical treatment was not available in Dutch Harbor.  She also pointed out he was eligible for mileage reimbursement and temporary total disability compensation until he was medically stable.


However, she denied his $2,000.00 request for an automobile, or for reimbursement of the cost to ship personal items from Dutch Harbor to Anchorage.  She also told the employee to "keep in mind this is a temporary situation in Anchorage." (emphasis in original).


Wagner testified that the employee made transportation arrangements for the two initial trips to Portland himself, and the insurer reimbursed him when he submitted receipts.  She stated that the employee telephoned her on November 15, 1993 and reported he needed medical leave to get physical therapy.  He said he wanted to treat with Dr. Switlyk in Portland but desired to stay in Anchorage.


Wagner responded that the insurer would pay for treatment in Portland or Anchorage, but if he stayed in Anchorage, the insurer would not pay his transportation to Portland.  She explained that the insurer would pay for treatment at one location or the other, but not both.  In other testimony, Wagner denied she ever told the employee the insurer would not pay for medical costs or per diem during his stay in either Anchorage or Portland.  Wagner asserted that the first time she received receipts from the employee was on November 29, 1993, via fax, from Northern Rehabilitation Consultants (NRC).


On December 6, 1993 the employee, through his attorney, filed an Application for Adjustment of Claim (application).  The December 1, 1993 application requested‑‑among other benefits‑transportation costs, attorney's fees and paralegal costs, and a determination of the employee's "home." The stated reason for the application was that the employer had redefined the employees home as Anchorage, and "this redefinition is being used to deprive applicant of transportation, expenses of living during care away from home, and to deny applicant choice of physician in Portland who had been treating."  No specific costs or amounts were listed.


In its answer, the employer admitted liability for reasonable transportation costs.  However, it denied liability for some transportation costs, asserting the employee was only entitled to costs to the nearest medical facility.  It added: "Employee temporarily relocated from his home in Dutch Harbor, of his own accord, to Anchorage where medical care is being provided. (January 5, 1994 answer at two).


Regarding the determination of the employee's home, the employer expressed confusion, responding it was uncertain what the employee meant.  However, it pointed out it had never disputed that Dutch Harbor was the employee's home.  It also stated that although Dr. Switlyk agreed the employee could receive necessary treatment in Anchorage, it offered to temporarily relocate the employee to Portland for that treatment.  Nonetheless, it went on, the employee declined the offer.


Meanwhile, Dr. Gieringer stopped physical therapy because the employee's shoulder became severely inflamed, possibly from his recent surgery and the physical therapy itself. (Gieringer December 20, 1993 chart notes).  Dr. Gieringer felt the employee may need an acromioclavicular joint resection to reduce the inflammation.  The doctor wrote that if surgery was eventually required, he recommended it be done in Portland.


Surgery was recommended in February 1994, apparently by Dr. Gieringer.  The doctor wrote Michelle Wagner and explained that the employee would have surgery in Portland with Dr. Switlyk, but that he (and not Dr. Switlyk) would be "following" the employee after he returns to Anchorage a week or so after his surgery. (Gieringer February 21, 1994 letter; Hearing Exhibit Six).


By letter dated March 10, 1994, the employer's attorney, Richard Wagg wrote attorney Rehbock stating the employer and insurer had received information from Dr. Switlyk that it would he in the employee's best interest to remain in Portland for follow‑up care, if Dr. Switlyk did indeed perform surgery.
  Wagg stated:


Given that Mr. Girdler's home residence is in Dutch Harbor, we have decided that we will obtain housing for Mr. Girdler in Portland and provide him a meal per diem and the required transportation for the duration of his follow up care in Portland rather than bring him back to Anchorage. . . Presumably after he completes his follow up care in Portland, he will be returning to his home in Dutch Harbor.

(Hearing Exhibit Seven).


In a letter dated March 11, 1994 Wagg informed Rehbock that the insurer had reserved a room for the employee in Portland for eight to ten days following surgery.  Wagg also advised Rehbock that the employer would not be responsible for any expenses incurred in Anchorage after March 13, 1994. (Hearing Exhibit Eight).


Wagg again wrote Rehbock on March 17, 1994, indicating he had been advised the employee was going to refuse to stay in Portland for post‑surgery care. (Hearing Exhibit Nine).  Wagg stated in part:


Again, you should advise Mr. Girdler that he certainly can go anywhere he wants.  However, we have no obligation to return [him] to Anchorage since this is not his home.  Our obligation would only be to return him from Portland to Dutch Harbor if he were to go back to his home.  In addition, if he is going to return to Anchorage, we need to know right away so that we can make arrangements for more reasonable accommodations while he is temporarily based here.  There certainly is no need for him to rent a two‑bedroom apartment to stay in Anchorage while he recuperates and does physical therapy.  If you will advise us as to where Mr. Girdler is going to relocate, we will make arrangements for accommodations while he is here.

(Wagg March 17, 1994 letter at two).


The employee testified he received a one‑way plane ticket to Portland from the insurer.  He stated Dr. Switlyk performed surgery on March 16, 1994.  He indicated that when he decided to return to Anchorage for post‑surgery care, the employer refused to provide him the one‑way return ticket.  He testified that the one way return ticket to Anchorage cost him $182.00.  He asserted he saved the employer $600.00 because he did not return to Dutch Harbor at that time.


The employee asserted he tried to talk to representatives of the insurer, including Pat Lewis, to get various expense matters resolved, but he was told communications must be done through his attorney.  He testified he tried to tell Lewis his attorney told him to talk directly to her.


Wagner reiterated that the employer and insurer never controverted or resisted his claim except for the return ticket, the car he requested, and the excess baggage reimbursement.  During her cross‑examination, the parties stipulated that reasonable medical treatment for post‑surgery care is available in either Anchorage or Portland, and Anchorage is the closest medical facility.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Reimbursement for One‑way Plane Ticket.


The employee asks that we order the employer to reimburse him for the $182.00 return flight from Portland, following his March 1994 surgery.  The employer argues it paid the employee voluntarily for two trips to Portland, and that the employee was told he needed to get his treatment and surgery in one location or the other (Anchorage or Portland), but not both.


AS 23.30.265(20) provides in pertinent part that "medical and related benefits" includes but is not limited to. . . transportation charges to the nearest point where adequate medical facilities are available."  In claims for continuing medical care, including transportation costs, the presumption of compensability found in AS 23.30.120(a) is applicable. Alcan Electric V. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992).  See also Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


AS 23.30.120(a) states in pertinent part: " In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


To raise the presumption the employee must first establish a preliminary link between his work injury and his need for transportation costs to return from Portland. Burgess Construction Company v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In the present dispute, we find the employee has established the necessary link.  This finding is supported by the employee's testimony that the employer paid his way to Portland for the surgery, despite the undisputed fact that Anchorage was the nearest site for adequate medical care.  This finding is farther supported by the February 21, 1994 letter to Michelle Wagner from Dr. Gieringer, in which Dr. Gieringer asserted he would be following the employee's post‑surgery progress.


We must next determine whether the employer has overcome the presumption with substantial evidence that it should not be responsible for the employee's one‑way ticket to Anchorage after the surgery.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (1985).


We find the employer has presented substantial evidence to overcome the presumption.  This finding is based on the March 17, 1994 letter from Michelle Wagner to Dr. Switlyk, in which he indicated his agreement with Wagner that the employee would have a better recovery with post‑surgery care in Portland.  Therefore, the presumption drops out, and the employee must prove his claim by a preponderance of the evidence. Id., 693 P.2d at 870.


We conclude that the employee has proven his case by a preponderance of the evidence.  Although Dr. Switlyk agreed post surgery treatment in Portland would provide a better recovery, he did not rule out such treatment in Anchorage.


Moreover, we find the employer would be required to eventually return the employee to his Dutch Harbor residence.  We are not aware of any direct flights from Portland to Dutch Harbor.  By necessity, then, the employee would need to pass through Anchorage to get to Dutch Harbor, and the employer would be required to pay the cost of the flight.  Once the employer agreed to pay the employee's trip to Portland, we find it was required to pay his way back to Alaska, whether he received post‑surgery treatment in Portland or Anchorage.


In addition, we find the employer indicated it would pay for post‑surgery care in Anchorage.  We believe that in doing so, it must pay the employee's plane fare to get to Anchorage.  Therefore, the employer shall pay the employee $182.00 for the plane fare.


II. Attorney's Fees and Costs.


AS 23.30.145 states in pertinent part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


In this case, we find the employer resisted payment of the medical transportation cost of the return trip to Anchorage from Portland, in the amount of $182.00. We find the employee retained an attorney who successfully prosecuted his claim for reimbursement of that amount.  We therefore find fees should be awarded.


The employee's attorney also asserts he should be awarded fees on other issues.  He contends the employer and insurer resisted payment of expenses for the employee's first two trips to Portland, and he was told he would not be reimbursed for expenses.


The employer contends it did not resist payment of valid, reimbursable expenses.  It further asserts, via testimony from Michelle Wagner, that Pat Lewis is not employed by the insurer.


We find, based on Wagner's testimony, that the insurer did not resist payment of valid expenses.  On the contrary, we find it reimbursed those costs within a short time after receiving the employee's receipts, as required under 8 AAC 45.084.
  Therefore, we find attorney's fees are not warranted for this issue.


Finally, the employee's attorney argues that additional attorney's fees are warranted in this case because the "chemistry" between the employee and Michelle Wagner was unsatisfactory, and the attorney was needed to get appropriate information from Wagner regarding the employee's claim.  We decline to award fees on this basis alone.  We find the employer did not controvert the employee's claim until it refused to pay his plane fare back to Alaska.


Therefore, we will award reasonable fees, under AS 23.30.145(b), for the $182.00 plane ticket.  The employee requests fees for 10.25 hours of services which includes 7.25 hours from his March 25, 1994 affidavit, and 3 hours for the April 7, 1994 hearing.
  He asks for an hourly rate of $175.00.


First, we find approximately one‑half of the hearing time was devoted to the issue of reimbursement for the plane ticket.  Therefore, we will award fees for 5.13 hours.


Regarding the hourly rate, we have previously awarded attorney Rehbock fees at the hourly rate of $150.00.  When an attorney requests an increase in the hourly rate, we require justification for that increase. Lovick v. Anchorage School District, AWCB No. 91‑0017 (January 22, 1991).  In Lovick, the board panel based its conclusion regarding the appropriate hourly rate on guidelines outlined by the Honorable Peter A. Michalski's decision on the appeal of our initial decision in Lovick. See Lovick  v.  Anchorage School District, 3AN‑89‑7643 CI (August 16, 1990).


We find attorney Rehbock did not provide documentation or other justification to support an increase in his hourly rate.  Therefore, we find the fee award here must be based on an hourly rate of $150.00.
  His request for an increase from that rate is denied and dismissed.


Based on the hourly rate of $150.00, we award $769.50. The employer shall pay that amount.


The employee also requests an award of paralegal costs totaling $310.63, based on 2.95 hours, at the rate of $87.50 per hour.  Similar to our attorney's fee award, we will reduce the hours by one‑half to reflect the award for the plane ticket only.  Therefore, we award 1.48 hours.


Regarding the hourly rate for paralegal Patricia Rehbock, we recently awarded fees at the hourly rate of $75.00. Moesh v. Anchorage Sand and Gravel, AWCB No. 93‑0322 (September 3, 1993).  We see no justification to increase that rate.  Therefore, we award 1.48 hours multiplied by the $75.00 rate and award paralegal costs of $111.00.


ORDER

1. The employer shall pay the employee $182.00 as reimbursement of the one‑way plane ticket from Portland, Oregon to Anchorage.


2. The employer shall pay the employee attorney's fees totaling $769.50, and paralegal costs of $111.00.


Dated at Anchorage, Alaska this 26th day of May, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Florence Rooney


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William R. Girdler, employee/applicant; v. Unisea, Inc., employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9318678; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May, 1994.



Brady Jackson III, Clerk
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     �Pat Lewis is employed by NRC.


     �2 Although the answer was not filed until January 5, 1994, it appears the application was not served on the employer and insurer until December 16, 1993.  Although there is no date of service on the application, an attached Receipt for Certified Mail is dated December 16, 1993.


     �Dr. Gieringer asserted in a subsequent examination that surgery could be performed in either Portland or Anchorage.


     �Dr. Switlyk agreed with a suggestion in a March 7, 1993 letter by Michelle Wagner that post� surgery care in Portland could provide the better recovery than follow�up at another location. (Hearing Exhibit Twelve).





     �The employee may have been confused by statements from Pat Lewis on what, if any expenses are reimbursable.  If the insurer retains a rehabilitation specialist, such as Lewis, to perform some sort of work, it should make sure the rehabilitation specialist refers questions about payment of any workers' compensation benefits to the claims adjuster.  It appears the employee may have been confused by some of Lewis's statements.


     �The attorney's affidavit shows 9.25 hours, but attorney Rehbock testified there was a two�hour error on one entry.  Therefore, we reduced the total by that amount.  


     �We recently awarded attorney Rehbock this hourly rate. Moesh v. Anchorage Sand and Gravel, AWCB No. 93�0223 (September 31 1993).







