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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD K. SUMMERS,
)



)


Employee,
)


  Defendant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9122174



)

A. Fred Miller
)
AWCB Decision No. 94-0126



)


Applicant,
)
Filed with AWCB Juneau



)
May 27, 1994

ZEMAN LOGGING,
)



)


Employer,
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer.
)

_________________________________________)


We met in Ketchikan on 21 april 1994 to hear Mr. Miller's request that we approve his attorney's fees and costs for payment by Employee.  At the hearing, attorney Kevin G. Morley entered his appearance on behalf of both Employee and Mr. Miller.  Employer and Insurer were neither represented nor present at the hearing.  Employee was not present at the hearing.  We closed the record and concluded our deliberations on 21 April 1994.


On 13 August 1991 Employee was working for Employer as a log-loader operator when he fell and fractured his left heel.  Employer accepted the claim and paid temporary total disability (TTD) compensation from 14 August 1991 through 16 April 1992.  The medical records in our file are obviously incomplete.
  A compensation report dated 24 April 1992 remarks:  "Claimant had [an Employer's medical evaluation] rating done on 4-16-92 and has reached medical stability.  Had PPI [permanent partial impairment] rating of 12%, and will pay biweekly PPI until clarification of 12% is lower extremity or whole man."  Insurer paid compensation for PPI at the TTD rate beginning on 17 April 1992.


A 15 May 1992 chart note from Curtis D. Adams, M.D., stated in part:


[T]hey gave him a 12% rating and he is not sure whether that is the whole body or just the leg.  He wanted to know if I thought that was fair.  I didn't have an awful lot to go on but according to the manual with a subtalar arthrodesis would get about 25% of the leg.


On 14 August 1992 Insurer paid Employee the balance due on $6.750.  Insurer remarked:  "Received clarification of rating.  Paid remaining balance in lump sum.  Rating was 12% lower extremity equalling 5% whole man."  (Compensation Report 14 August 1992.)


Mr. Miller filed his Application for Attorney's Fees and Costs (Application) on 22 February 1994.  He seeks payment, by Employee, of attorney's fees and typing charges of $2,215, tax of $121.83 and other costs of $51.52 for postage, photocopies of $.25 per page, and long-distance telephone calls.  Included with his  Application was Employee's Affidavit which states he examined the bill for costs and services, and acknowledges the bill is correct and the costs are fair and were necessary in connection with his workers' compensation claim.  It states:  "I am willing to pay this bill, therefore, I request that this bill be approved by the workers' compensation  Board."


On 14 March 1994 Insurer filed an Answer to Employee's Application.  Although Mr. Miller seeks payment of his fees from Employee, Insurer denies responsibility for the payment of  Employee's attorney's fees because "no benefits were acquired due to the employee obtaining an attorney."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(a) provides:


  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent {sic} of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(Emphasis added.)


8 AAC 45.180(c) provides:


Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed.  Board approval of an attorney fee is not required if the fee


(1) is to be paid directly to an attorney under the applicant's union-prepaid legal trust or applicant's insurance plan; or


(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300.


AS 23.30.260 provides in pertinent part:


A person is guilty of a misdemeanor, and upon conviction is punishable for each offense by a fine of not more than $1,000, or by imprisonment of not more than one year, or both, if the person


(1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or the court."

(Emphasis added.)


In the attorney's fee affidavit, Mr. Miller itemized 7.6 hours of work at $175 per hour for a total of $1,330.  Mr. Morley itemized 5.4 hours of work at $125 per hour for a total of $675.  The affidavit also contains clerical itemizations for 4.2 hours of typing at $50 per hour, for a total of $210.  This totals $2,215 for the clerical  and legal services rendered.  Messrs. Miller and Morley requested that we approve payment of these fees, but have cited no authority for the action requested.


As indicated above, no Controversion Notice was filed in this case.  We find Employee's claim was not controverted.  We have not awarded any compensation, and there was not written agreement, under AS 23.30.012, settling the claim.  Therefore, we find we may not approve the fees under AS 23.30.145(a).  Copelin v. Brinkerhoff Signal AWCB D&O No. 8600242 (11 September 1986).


AS 23.30.145(b) is inapplicable because it authorizes us to require an employer to pay an employee's attorney's fees when the employer has resisted or failed to timely pay benefits.


We have previously declined to construe AS 23.30.260 as a grant of authority to seek approval of attorney's fees and to collect them from injured workers.  Trambitas v. Regional Services, Inc. AWCB D&O No. 93-0270 (26 October 1993).  In accord with Trambitas, and the reasoning set out above, we find inadequate statutory authority to approve Mr. Miller's attorney's fees as requested.


If we had found authority to approved Mr. Miller's fees, we would have approved them at $125 per hour.  Lovick v. Anchorage School District, AWCB D&O No. 91-0017 (10 June 1991); hale v. Aleutian Constructors, AWCB D&) No. 91-0172 (10 June 1991); Hale v. Anchorage School District, AWCB D&O No. 91-0195 (5 July 1991).  Also, we would not have approved Mr. Miller's charges for typing.  Fee Arbitration Dec. No. 80-43 (12 December 1980); Rudolph v. Glacier Fire Department, AWCB D&O No. 86-0054 (26 February 1986); Gardner v. Phoenix Logging, AWCB D&O No. 88-148 (6 June 1988).


As indicated, Mr. Miller has itemized costs of $51.52 and municipal tax of $121.83 at 5.5 percent.  He also listed payments made by Employee, presumably for costs incurred, totalling $49.57.


Under the authority of 8 AAC 45.180(f), we may require an employee to pay the employee's legal costs which relate to issues upon which the Employee prevailed at hearing.  Payment of legal costs by an applicant is not addressed by AS 23.30.145, AS 23.30.260, or by our regulations.  We find we have no jurisdiction over Employee's legal costs if the employer is not responsible for their payment.  We decline to address the issue further or enter an order concerning it.


Attached to Mr. Miller's Application was a copy of his Contract for Legal Services.  Paragraph e. states:


Acceptance of Retainer.  The receipt from CLIENT of . . .$300 as a retainer is hereby acknowledged by ATTORNEY.  This amount shall be deposited in the attorney's trust account and applied to monthly billings on or after the 10th day after the bill has been mailed to client so that client will have an opportunity to notify attorney of any error in the billing before the trust account funds are applied to client's bill.  Client will maintain a trust account balance of at least $300 over and above the balance due and owing attorney on client's account.


It is unclear from the information provided if this $300 retainer was actually collected, as it was not listed as a payment received on page one of Mr. Miller's fee and cost itemization.  We are concerned that any such payment may violate AS 23.30.260.  We request that Mr. Miller submit an affidavit in which he states (1) if he has received nay retainer in this case; (2) the amount received, if any; (3) and if received, if it has remained in a trust account.


ORDER

The request for approval of Mr. Miller's' attorney's fees is denied and dismissed.


Dated at Juneau, Alaska this 27th day of May, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair


Lawson N. Lair



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ Twyla G. Barnes


Twyla G. Barnes, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other paries to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Richard K. Summers, employee/defendant; v. A. Fred Miller, applicant; Zeman Logging, employer; and Alaska Timber Insurance Exchange, insurer; Case No. 9122174, dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 27th day of May 1994.



Bruce Dalrymple

jrw

�








     �AS 23.30.095(h) provides that all parties have a continuing duty to provide us original signed reports of all physicians.


     �A 12-percent impairment of the leg is the equivalent of five percent whole-person impairment.  Table 42, page 65, AMA Guides to the Evaluation of Permanent Impairment, 3rd Edition.  A 25-percent impairment of the leg is the equivalent of 10 percent of the whole person.


	Under the authority of AS 23.30.190(a), an injured worker who receives a 12 percent whole person impairment rating must be paid PPI benefits of $16,200 ($135,000 x .12).  A five percent whole-person impairment rating is valued at $6,750 ($135,000 x .05).







