
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HARRY SANDERS,
)



)


Applicant,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9033947



)

ALASKA CONTRACTING AND CONSULTING,
)
AWCB Decision No. 94-0129



)


Employer,
)
Filed with AWCB Fairbanks



)
June 7, 1994


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                        )


On December 16, 1993 the petitioners filed a petition seeking a ruling that the applicant is an employee under the Alaska Workers’ Compensation Act.  The issue was heard at a formal hearing held in Fairbanks, Alaska on April 21, 1994.  The petitioners were represented by attorney Tracey Knutson.  The applicant was represented by attorney Randall Enswinger.  The record closed at the end of the hearing.


It is undisputed that the applicant injured his back on June 21, 1990 while "working for" Alaska Contracting and Consulting (ACC), a subcontractor under the general contractor, M‑B Contracting (M‑B) , on a road construction project from Johnson River to Dot Lake, Alaska.  The applicant was injured when the truck he was operating collided with a truck operated by a "co‑worker", Bill Melchert, who was also "working for" ACC.


Both the applicant and Melchert were owner/operators.  Prior to the accident each had entered into a "Lease and Work Agreement" with ACC to lease to ACC a “semi‑tractor and 20 cubic yard belly dump." The agreement provided the owner/operator would work on the project until its completion, would pay for all fuel products, tires, repairs and miscellaneous expenses as well as insurance including Workers' Compensation insurance.


After the accident and injury, ACC initially indicated that it was carrying no workers' compensation insurance for its employees.  Consequently, on June 19, 1992, the applicant filed Applications for Adjustment of Claim against both ACC and M‑B, seeking workers' compensation coverage by the general contractor, in lieu of the direct employer, in accord with AS 23.30.045(a).  We judicially combined the two applications, AWCB Case Nos. 9033947 and 9034043 into a single case on June 23, 1992.


The applicant and M‑B subsequently discovered that ACC did have workers' compensation coverage of its employees in effect on the injury date, through Wausau Insurance Co. The applicant and M‑B submitted a Stipulation for Dismissal dated July 30, 1992, requesting an immediate order dismissing the application claiming benefits from M‑B.  These parties indicated that the claim against M‑B had been filed solely to bring in a party with valid insurance coverage.  The stipulation provided evidence of Wausau's insurance coverage of ACC’s employees under policy no. 2311‑00‑046232 from March 19, 1990 through March 19, 1991.  We approved the stipulation for dismissal on August 7, 1992 (AWCB No. 92‑0193).


The first page of the underlying stipulation reads, in part, "Applicant Sanders was injured in a vehicle accident on June 21, 1990 in the course and scope of his employment with Alaska Contracting and Consulting . . . ."  The final statement on page 4 of the stipulation states:  "The intent of this Stipulation is only to put the parties in the same position as if the Application of June 19, 1992 had never been filed." The stipulation was signed by attorneys for M‑B Contracting and the applicant.  It was not signed by the applicant or the attorney for ACC.


Originally, after the petitioners denied workers' compensation coverage, the applicant filed a civil suit against several defendants including ACC and Melchert.  Before ruling on the merits of the Civil Action, superior court Judge Jay Hodges stayed that proceeding until we had determined whether the applicant was an independent contractor or an employee of Alaska Contracting.  Sanders v. State of Alaska, DOT, et. al., 4FA‑93‑890 Civil (Alaska Super. Ct., December 9, 1993).


Presently, the petitioners contend that, as a matter of law, the applicant is precluded from claiming he is an independent contractor and his exclusive remedy is under the Workers' Compensation Act, pursuant to AS 23.30.055.  The petitioners assert alternative theories to support their contention.  First, they contend that we have already determined that the applicant was an employee of ACC.  Second, they contend the applicant has made admissions that he was an employee of ACC in the stipulation presented for our review and in his application for workers' compensation insurance.  Thus, the petitioners assert the applicant is estopped from claiming he is an independent contractor.  Additionally, based on the merits of this case, the petitioners contend we should conclude the applicant was an employee and not an independent contractor.


The applicant counters that we did not make a determination he was an employee of ACC, and ACC has sworn under oath that the applicant was not an employee but an independent contractor.  The applicant further asserts under the relative nature of work test, set forth in Searfus v. Northern Gas Company, 472 P.2d 966 (Alaska 1970), and Ostrem V. Alaska Workman's compensation Board,

511 P.2d 1061 (Alaska 1973), he is in fact an independent contractor.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.055 reads as follows:


The liability of an employer prescribed in AS 23.30.045 is exclusive and in place of all other liability of the employer and any fellow employee to the employee, the employee's legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the employer or fellow employee at law or in admiralty on account of the injury or death.  The liability of the employer is exclusive even if the employee's claim is barred under AS 23.30.022.  However, if an employer fails to secure payment of compensation as required by this chapter, an injured employee or the employee's legal representative in case death results from the injury may elect to claim compensation under this chapter, or to maintain an action against the employer at law or in admiralty for damages on account of the injury or death.  In that action the defendant may not plead as a defense that the injury was caused by the negligence of a fellow servant, or that the employee assumed the risk of the employment, or that the injury was due to the contributory negligence of the employee.


In the Superior Court proceeding Judge Hodges stated:


If Sanders was in fact an employee of ACC he is covered by the exclusive provisions of the Workers' Compensation Act.  This is true regardless of how the parties attempted to characterize their relationship or what statements the parties have made.  If Sanders was an employee he may not maintain an independent suit against ACC unless for some reason ACC is precluded from asserting the protection of the Act.  If Melchert was a fellow employee, Sanders cannot maintain a separate law suit against him.  There is nothing in the record to prohibit Melchert from asserting the protection of the Act if in fact he and Sanders are fellow employees. (Footnotes omitted.)


At footnote 9, Judge Hodges listed three factual disputes for our resolution: "(l) Was Sanders an employee or independent contractor; (2) is Sanders precluded from asserting he is an independent contractor; (3) Is ACC precluded from asserting the protection of the Workers' Compensation Act?." Accordingly, we focus first on the question of whether the applicant was an employee or independent contractor.


The test for distinguishing between an employee and an independent contractor is the "relative nature of the work test" adopted by the Alaska Supreme Court in Searfus v. Northern Gas Company, 472 P.2d 966 (Alaska 1970), and Ostrem v. Alaska Workman's Compensation Board, 511 P.2d 1061 (Alaska 1973) and incorporated in our regulations at 8 AAC 45.890. In Ostrem, the court outlined the Searfus "nature of the work test" as having two separate parts, each part having three subparts.


The first part of the nature of the work test is establishing the character of the claimant's work or business through three subparts being: (a) the degree of skill involved; (b) the degree to which it is a separate calling or business; (c) the extent to which it can be expected to carry its own accident burden.  The second portion of the relative nature of the work test is the relationship of the claimant's work or business to the purported employer's business and requires consideration of three subparts being: (a) the extent to which the claimant's work is a regular part of the employer's regular work; (b) whether claimant's work is continuous or intermittent; and (c) whether the duration is sufficient to amount to the hiring of continued services as distinguished from contracting for the completion of a particular job.

Ostrem v. Alaska Workman's Compensation Board, 511 P.2d at 1063.


8 AAC 45.890 reads as follows:


DETERMINING EMPLOYEE STATUS.  For purposes of AS 23.30.265(12) and this chapter, the board will determine whether a person is an "employee" based on the relative‑nature‑of‑the‑work test.  The test will include a determination under (1) ‑ (6) of this section.  Paragraph (1) is the most important factor and is interdependent with para. (2), and at least one of these facts must be resolved in favor of an "employee" status for the board to find that a person is an employee.  The board will consider whether the work


 (1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer;


  (A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;


  (B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;


  (C) has the right to extensive supervision of the work then there is a strong inference of employee status;


  (D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;


  (E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and


  (F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


 (2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;


 (3) can be expected to carry its own accident burden; this element is more important than (4), (5), and (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;


 (4) involves little or no skill or experience; if so, there is an inference of employee status;


 (5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


 (6) is intermittent, as opposed to continuous; if the work is intermittent,  there is a weak inference of no employee status.

1)  DEGREE OF SEPARATE CALLING OR BUSINESS

The applicant invested in a business license, a general contractor's license, a bond, and general liability insurance for his truck.  His business name was Harry's Enterprises.  Before the Dot Lake job, Harry's Enterprises did work on the Parson Lake Camp Ground as a general contractor.  Harry's Enterprises was also the general contractor on the Sawmill Creek Overlay.  Harry's Enterprises was also involved in work at the Buffalo Township Subdivision, a joint venture with two other contractors.


According to the testimony, the applicant was expected to appear at work with his truck but he was given flexibility to set his own hours.  His incentive was to work as much as possible, however, because he was only paid for the work performed.


The language of the lease and work agreement suggests the parties believed the applicant was an independent contractor.  He could not be terminated at will, he was required to provide his own truck and he was not subject to extensive supervision.

2)  DEGREE OF SKILL INVOLVED

Apparently, it is undisputed the employee's skill as a truck driver included the following:

a) He kept a stock pile of tools, parts and tires so that he could repair his vehicle and keep it running. 

b) He maintained his vehicles daily and repaired them when necessary so that the trucks would be in service at all times. 

c) He managed his financial affairs so that he was able to accomplish a) and b) above.

d) He managed his time so as to get as many loads as possible.

e) He developed good truck‑driving habits and skills so he could safely get in more trips than others and consequently make more money.

3)  EXPECTED ABILITY TO CARRY ACCIDENT BURDEN

The applicant had paid almost $35,000 for his truck. Other machinery and tools used in his business included a welding machine and tools, tires, a 45‑foot semi‑van and a pick‑up truck, with a total additional value of approximately $19,400.  Nearly all of these expenses plus the cost of the business license, general contractor's license, bond and liability insurance were incurred before the applicant went to work for ACC.


The language of the July 5, 1989 lease and work agreement between the applicant and ACC read as follows:


All fuel products, tires, repairs and misc. expenses are to be paid by H. Sanders.


ALL payroll benefits, union dues (if dispatched to ACC, Inc.) etc. are to be paid and deducted from the hourly rate or ton/mile pay rate.  The balance remaining will be paid on a monthly basis for equipment lease.  If this is a Union project, the Owner/Operator will bring a copy of the dispatch to this job to ACC, Inc. prior to the start of the job. Union fees & benefits & Workman's Comp. fees are to be paid by the Owner/Operator if he/she is dispatched to any other Company or Self.


H. Sanders will furnish and supply a copy of insurance to include Liability, Auto, & Workman's Comp to ACC, Inc. with ACC, Inc. named as additional Insured. Insurance requirements are to he supplied to ACC, Inc. prior to start of work.

4)  EXTENT CLAIMANT’S WORK PART OF ACC’S REGULAR WORK

ACC is in the general contracting business.  Hauling dirt is just one of the tasks that might have to be done to complete a general contracting job.  There may be instances in which ACC would not have to haul dirt as part of a project undertaken as a general contractor.


In this instance, ACC contracted with several owners/operators, besides the applicant, for dirt hauling services.  ACC did not have the equipment itself to haul the necessary dirt.  If hauling dirt was an integral part of the employer’s business, ACC likely would have had equipment to do so.

5)  WHETHER WORK CONTINUOUS OR INTERMITTENT

The applicant's work for ACC continued on the Dot Lake Road project on an uninterrupted basis for over six months. It did not begin prior to the Dot Lake job and it was scheduled to end at the completion of the job.

6)  WHETHER HIRED FOR CONTINUING SERVICES OR COMPLETION OF PARTICULAR JOB

The final two sentences of the lease and work agreement state:


H. Sanders agrees to work on this Project until its completion, except for emergencies or serious unforeseen causes, unless terminated for reasonable cause or a Reduction in Force.


If termination or quitting occurs, the rate of pay will be determined on a ton/mile basis, based on a rate of $55.00 per hour.


Although ACC is in the regular business of building roads, the applicant's contract was for a limited period.  His work for ACC would cease at the completion of the Dot Lake project.


Based on our review of each of the factors listed above from the relative nature of the work test, we find by a preponderance of the evidence that the applicant's work for ACC was more like that of an independent contractor than that of an employee.
  Specifically, we rely on the evidence that the applicants ownership and operator of Harry's Enterprises was more like a separate calling or business, he exercised a high degree of skill, he was expected to carry his own accident burden, even in those instances when the cost was deducted from his pay‑check and, although his work was continuous for ACC, it was scheduled to last only until the completion of the particular job.


The petitioners assert that the applicant has elected workers' compensation coverage and has waived his right to sue for "damages". In Whitney‑Fidalgo Seafoods v. Beukers, 554 P.2d 250, 254 (Alaska 1976), the court recognized that an employee makes a binding election to receive workers' compensation benefits and to waive the right to sue for civil damages where the employee evidences "conscious intent to elect the compensation remedy and to waive his other rights.” The court went on to quote Professor Larson's requirements regarding an employee's binding election to receive workers' compensation benefits as follows:


First, a full knowledge of the nature of the inconsistent rights, and the necessity of electing between them.  Second, an intention to elect manifested, either expressly or by acts which imply choice and acquiescence.

Id., fn. 9, citing 2A Larson Workman's Compensation Law §67.22 (1976).


The record in this case shows true ambiguity about the nature of the applicant's inconsistent rights.  We believe that his rights will remain ambiguous and uncertain until the dispute concerning his employee/independent contractor status is settled.  In our 1992 decision and order approving the stipulation between the applicant and M‑B Contracting we described the applicant as

"the employee".  Although we used the term to describe the claimant, we made no finding that the 

applicant was employed by ACC.  Accordingly, we find the applicant is not barred by collateral estoppel.


Uncertainty concerning the applicant's rights was substantially increased by the varying reports concerning the employer's status of workers' compensation coverage.  After his injury, the applicant applied to his own insurance carrier for medical coverage.  The carrier denied him medical coverage, claiming he was covered by workers' compensation.  The applicant then came to our office where he was first told that our computer records reflected that ACC had no workers' compensation insurance.  Thereafter, when he was told that ACC did have coverage, he applied for workers' compensation coverage benefits.  ACC consistently denied coverage claiming the applicant was not an employee, until it foresaw even greater third‑party liability, and accepted coverage.  Both the civil action and the workers' compensation action were filed in the face of expiring statutes of limitations.


Based on the record in this case, as summarized above, we find no reason to conclude the applicant has had a "full knowledge of the nature of the inconsistent rights, and the necessity of electing between them".  Apparently, he has had no reason to elect because, although ACC has "accepted" workers' compensation coverage in this case, it has not paid the applicant any benefits.  Since the applicant has gained no advantage by asserting inconsistent positions, we find neither claim is barred by the doctrine of quasi‑estoppel.  Jamison v. consolidated Utilities, Inc., 576 P.2d 97, 103 (Alaska 1978).  In sum, we find the applicant was not an employee, but an independent contractor and that, as such, his proper forum for relief is in Superior Court.


Finally, our answer to Judge Hodges' third question is "No," ACC is not precluded from asserting Alaska Workers’ Compensation Act protection, in the event that our analysis above is deemed incorrect.  Although ACC has repeatedly denied coverage and delayed payment of benefits, the Act permits an award of penalties to discourage such practices.  See, AS 23.30.155.


ORDER

The petition for a finding of employee status is denied.  Harry Sanders dba Harry's Enterprises is deemed an independent contractor in this case.


Dated at Fairbanks, Alaska this 7th day of June, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



 Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harry Sanders, employee / respondent; v. Alaska Contracting and Consulting, employer; and Wausau Insurance Co., insurer / petitioners; Case No.9033947; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of June, 1994.



Cathy D.  Hill, Clerk

Rjr

�








     �The petitioners did not contend and we do not consider whether the applicant was a "lent�employee" of ACC and Harry's Enterprises.  See Newbury v. H&H Trucking Co., AWCB No. 86�077 (April 11, 1986); aff’d Super.  Ct.  No. 3AN�86�993 Civil (Alaska Super.  Ct.  August 17, 1988) (Applicant who drove for his own incorporated trucking firm was also found to be an employee of H&H Trucking under the lent�employee theory.) In this case, although the applicant had filed an executive officer waiver form with our office, he had not filed the necessary papers to incorporate Harry's Enterprises.







