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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TAMMY R. DOSS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)



v.
)
AWCB Case No. 9210398



)


PROVIDENCE HOSPITAL,
)
AWCB Decision No. 94-0130



)


and
)
Filed with AWCB Anchorage



)
June 8, 1994

AETNA CASUALTY AND SURETY,
)



)


Insurer,
)


  Defendants.
)

_________________________________________)


We heard this claim for permanent partial impairment benefits on May 5, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Jon Buchholdt.  The employer and its insurer were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

On May 20, 1992, the employee was pulling some boxes of medical records when she felt a diffuse back pain from the interscapular region which gradually spread to her lumbar spine.  She was seen in the emergency room by Kevin Parks, M.D., and placed on bed rest and treated with medication.  X‑rays did not reveal any significant pathology.  The diagnosis was upper thoracic strain. (J. Michael  James, M.D., independent medical examination report date 7/8/92).


The insurer accepted Doss' claim and paid time loss benefits from May 21, 1992 through August 9, 1992.


In a fax dated July 22, 1992 to Dr. James, Veronica Allmaras, R.N. and an employee's health specialist for the employer, explained that the employer had a modified work program to assist its injured employees. In an effort to accommodate the employee's limited activities, she requested the doctor to comment on Doss' capability of participating in a program completing general clerical duties, dock duty which consisted of standing at the loading dock and checking in loads of supplies, and escorting ambulatory patients to various departments within the hospital.  The proposal also contained a schedule for a first‑week shift of four hours a day and the second week was to increase by one hour per day progressively to eight hours per day.  On July 22, 1992, Dr, James approved the employee's participation in the program.


Doss consistently stated to Allmaras that while she was interested in returning to light duty work, she had far too much discomfort to consider it.  She attempted the program on two or three occasions and was unwilling to remain on the job for the full four hours. (Status report dated August 20, 1992 of Lois E. Dale, B.A., C.I.R.S.).  After these attempts, the employee quit the program and has not returned to work since.  When asked at the hearing why she did not complete the program, the employee responded it caused too much pain and because it paid so little, she could do better on welfare.


The employee saw Dr. James again on August 31, 1992 complaining that in spite of a physical therapy program she was undergoing, her condition had become worse.  Her new complaint was numbness over the entire left low back.  It was the doctor's impression that he could find no clear abnormalities, aside from her subjective complaints, and he felt she could return to work and recommended it.


On April 29, 1993, Doss saw Dr. James requesting a magnetic resonance image (MRI). In his clinical notes of May 20, 1993, the doctor stated the MRI of the thoracic spine was normal. In his clinical notes of June 24, 1993, Dr. James stated the MRI of the employee's head was entirely normal.  Upon examination, the doctor's impression was thoracic back pain with a lack of any clear objective pathology.


For the purpose of giving Doss a permanent partial impairment (PPI) rating, Dr. James examined her on January 26, 1994.  His impressions were:


1.  Thoracic back pain by history without evidence of radiculopathy or any significant structural defect.  The patient continues to demonstrate some mild restriction of range of motion of the thoracic spine.


2.  It is of note this patient has no evidence of MS on our examination.  Also, the MRI's obtained of the head as well as the spinal cord demonstrate no evidence of plague suggesting that. (This had been an earlier possible differential diagnosis of Dr. Jennifer Christian).


3.  Symptom magnification.


4.  Nonanatomic hypesthesia of the left posterior chest wall.


5.  Normal strength of the left lower extremity with no evidence of lower extremity radiculopathy or peripheral nerve compression.


Dr. James determined Doss' condition was medically stable. It was also his opinion that there was no functional reason that she could not return to previous employment and, therefore, retraining was unnecessary.  Based on the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd Ed.) (Guides), the doctor determined the employee had a 3% PPI rating of the whole person based on her persistent thoracic back pain and the very mild restriction of range of motion demonstrated on examination.


Based on Dr. James, rating, the insurer timely made payment to Doss of $4,050.00 in PPI benefits.  By letter from Buchholdt to Livsey dated March 4, 1994, the employee refused the benefits and returned the check.  He stated in part, "She feels she has not been fairly treated by her employer, or by our workers [sic] compensation system.  She views the enclosed check as an outrageous attempt to evade responsibility for her injury and disability.  This letter also stated Doss would seek her own PPI rating and request a hearing.  We have no record that a second PPI rating was ever obtained.


On March 14, 1994, the insurer filed an affidavit of readiness for hearing pursuant to AS 23.30.110(c).  This affidavit was not opposed by the employee and a hearing was scheduled for May 5, 1994 as required by statute.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.190 provides in part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the, whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment,. . . .

(Emphasis added).


The legislature in amending AS 23.30.190(a) and (b) in 1988, made it mandatory that all PPI ratings be made pursuant to the Guides.  By the use of the word "shall" in subsection (b), we are given no discretion in the matter.  Since the only PPI rating of record is Dr. James, of 3% rating of the whole person, that percentage must be used.  We conclude, therefore, that the insurer was correct in tendering $4,050.00 ($135,000 x 3%) in PPI benefits to Doss on February 17, 1994.


ORDER

The insurer properly calculated and tendered the proper PPI benefits to the employee and, accordingly, her claim is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of June, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision 

and order in the matter of Tammy R. Docs, employee/applicant; v. Providence Hospital,  employer; and Aetna Casualty Surety Co., insurer/defendants; Case No. 9210398; dated and filed in the office of the Alaska Workers' Compensation Board, in Anchorage, Alaska, this 8th day of June, 1994.



Brady Jackson, III, Clerk
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