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ERWIN HERTZ,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
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)

8818919

SCHNABEL LUMBER COMPANY,
)



)
AWCB Decision No. 94-0131


Employer,
)



)
Filed with AWCB Juneau


and
)
June 8, 1994



)

ARGONAUT INSURANCE COMPANY,
)



)


Inssurer,
)



)


and
)



)

CITY OF HAINES
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We  met in Juneau on 10 May 1994 to consider Employee's claim for payment of future surgery costs and time loss benefits.  Employee is represented by attorney Joseph A. Kalamarides.  Schnabel Lumber and its insurer are represented by attorney Philip J. Eide.  The City of Haines and its insurer are represented by attorney T.G. Batchelor. At the conclusion of the hearing we offered the parties an opportunity to submit briefs on the compensation rate, and held the record open to receive them.  Mr. Batchelor submitted a brief.  We closed the record and concluded our deliberations on 17 May 1994.


Employee is a 57‑year‑old electrical contractor.  He has a long history of low‑back problems, including having four lumbar vertebra as a result of a congenital defect.  At the lowest lumbar segment, Employee has disk space narrowing, sclerosis, spondylolisthesis secondary to spondylolysis, and bone spurs which compromise the neural foramen.


Employee injured his back working for a logging company on 22 September 1963, while operating a boom boat.  He was thrown over the steering column and into the bow of the boat.  He was disabled for about a month and returned to work wearing a back brace.


Employee sustained another injury on 3 December 1964 while working for Defendant Schnabel Lumber Company (Schnabel). On this occasion he was struck by a falling tree.  He was knocked unconscious and driven to the ground, injuring his right shoulder, left leg and foot, and his back.  Employee was disabled until 19 January 1965 when he returned to work, wearing a back brace. In May 1965 Employee quit logging due to pain in his back and legs.  He became an electrician after he quit logging.


Employee was in need of surgery, but both employers denied responsibility for Employee's back condition.  In Hertz v. Schafer Logging and Schnabel Lumber, AWCB Nos. 3‑09‑252 and 4‑12-139 (14 February 1966) we determined Schnabel was responsible for Employee's future medical care and compensation benefits.


Employee had a fusion operation on his back in 1966.
  He was off work for about a year after the surgery.  Employee then started his own electrical business, which he still operates.


On 29 July 1976 Employee came under the care of Jon A. Reiswig, M.D., a board‑certified orthopedic surgeon who practices in Juneau.  Dr. Reiswig determined Employee was experiencing increased back pain due to a failed bone graft.  At his deposition, Dr. Reiswig testified the 1966 bone graft had never successfully grown together or had gradually disappeared until, in 1976, the bone graft used in the fusion had been absorbed by the body.


A dispute arose over the cost of Employee's medical care.  A second hearing was held on 21 May 1982.  Employee requested that Schnabel be ordered to pay his medical costs since 1966, and to pay his future medical costs, including re‑fusion if surgery was required.  In Hertz v. Schnabel, AWCB D&O No. 82‑0132 (16 June 1982) (Hertz II) we found Employee was entitled to continued medical care and treatment, and that Schnabel was responsible for the cost of that care and treatment.  In that D&O, we quoted a report prepared by Dr. Reiswig on 14 October 1981.  Employee's situation is nearly identical today.  Dr. Reiswig's report states in part:


The patient as mentioned has been treated with exercise and especially he has found the home traction unit as well as the running which he feels also helps.  The patient was also seen at the Mason Clinic where all of this was in addition noted.  They felt that the patient should have a refusion.  The patient has felt however that he does not want to submit to a fusion until it is absolutely necessary and by that meaning at the point where it is so painful he can not carry on with his regular duties.


[Mr.  Hertz] feels that he can get by quite nicely if he follows through with his exercise, his running and his daily traction. He realizes that when he over does he will have pain the following day in his legs but again with the use of the above three modalities he gets relief on a regular and consistent basis.  Thus he feels like he would like to continue putting off the back fusion indefinitely.  On the other hand he would like to be able to have the assurance that this is going to be covered by workmen's compensation in the future if it eventually becomes inevitable that he have a refusion.


I feel that it is reasonable that the patient continue with the program as outlined.  He may well require a fusion in the future, in the event that he becomes more disabled or impaired.

(Hertz II at 6.)


Employee continued to see Dr. Reiswig.  He was also treated by James F. Zucherman, M.D., a board‑certified orthopedic surgeon who practices in San Francisco.  He saw Dr. Zucherman for the first time on 30 November 1983 for very severe back and leg pain.


Another dispute arose about the payment of Employee's medical care costs.  Employee filed an Application for Adjustment of Claim in December 1983 and a hearing was scheduled for 9 February 1984.  Just before the hearing, the parties entered into a "Stipulation of Settlement" in which Schnabel and its Insurer agreed to pay the medical, related travel, and other expenses, and also agreed to several procedures under which Employee's claims would be promptly considered and paid.


Employee saw Dr. Reiswig on 20 May 1987 complaining of increased pain since spring.  Employee's left leg pain was worse than it had been in the last four to five years.  The pain was made worse if he did more work or a lot of walking.  Running did not increase the pain.  Employee obtained pain relief from sitting down, lying down, squatting, and Feldene. On exam, Employee remained very muscular and no atrophy was found.  Dr. Reiswig diagnosed spondylolisthesis with spinal stenosis and discussed surgical options for the future.  Employee elected to continue his present lifestyle, using Feldene and his back brace.  Dr. Reiswig advised Employee to return on an as needed basis until he decided to give further consideration to surgery.


At hearing Employee confirmed Dr. Reiswig's report and explained that he was probably trying to do too much work in the spring which increased his symptoms.  He testified he had become concerned about the loss of strength in his left leg and purchased a weight machine which was beneficial.


On 9 September 1988, about 16 months after his last visit to Dr. Reiswig, Employee sustained another back injury while fighting a fire in Haines. He was fighting the fire in the course of his duties as a volunteer fire fighter.
  The injury occurred when Employee was pulling a charged fire hose over an eight‑foot wall.  Employee attempted to lower himself over the wall gently, but landed hard on his feet.  He immediately experienced increased low‑back pain and pain radiating into his left leg.  He was taken to Charles Trush, M.D., in Haines, shortly after the injury. (Trush, Physicians's Report 14 September 1988.) At hearing, Employee testified his back and leg symptoms were greatly increased immediately after this accident, to the point they were almost as bad as they had been in 1983 when he went to Dr. Zucherman because he could no longer stand the pain.


Employee continued to work after the 1988 Haines injury.  No temporary total disability (TTD) compensation was paid.  He testified he continued using his brace and traction, and did only very light supervisory work while his son did the electrical work and ran the business.


Employee came to Juneau to see Dr. Reiswig on 20 October 1988.  Employee was experiencing increased pain which was similar to the pain he had experienced in the past. The pain was better when Employee took off work, and somewhat better with exercise.  The pain was not as severe as it had been in 1983. Employee felt his options were surgery or reduced work. Dr. Reiswig detected "essentially no change in his exam from previous visits.” Employee retained his healthy, muscular appearance with no atrophy.  Dr. Reiswig concluded:


It is difficult to know precisely how much effect the fall over the wall is going to have on his back. This is a longstanding problem and he has been advised to have fusion in the past and may still require it in the future.


For the present he certainly had been aggravated by the fall and it has made him more symptomatic again.  Whether this is going to make him more symptomatic permanently is unclear at the moment.

(Reiswig chart note, 20 October 1988.)


On 10 November 1988 Defendant Alaska National controverted all indemnity 

benefits because no time loss had been documented.


Employee saw Dr. Reiswig on 14 December 1988 reporting benefit from the Feldene.  He had been less active with his exercise program, "but has been remaining active in work, with his son in the electrical business. Dr. Reiswig again prescribed Feldene.


Employee returned to Dr. Reiswig on 16 March 1989 for a final evaluation of the September 1988 back injury in Haines.  Employee reported his back was "coming back more all the time" although he was bothered by leg pain at night.  Employee was wearing his back brace when he engaged in strenuous activity.  Employee was concerned that his increased symptoms were a "very prolonged situation."


In response to a request from Defendant Alaska National, Dr. Reiswig wrote in pertinent part:


From an objective physical assessment I cannot tell any difference on Mr. Hertz at the present time in comparison to his status prior to the accident one year ago. However, he has definite changes subjectively in the degree of pain in comparison to he pre‑injury status of one year ago and his status at the present time.


The fact that this subjective pain has continued even though it has improved significantly, does incline me to think this represents a permanent aggravation of his back condition. [O]n the basis of pain only he has not reached his pre 9‑9‑88 injury status.  His physical assessment is the same as his pre 9-9-88 status.

(Reiswig letter, 17 March 1989.)


Dr. Reiswig examined Employee again on 24 January 1990 at the request of Alaska National. In his reply, Dr. Reiswig mentions Employee has maintained a log documenting time lost from work. Employee estimated time loss of one to three hours lost per day.  Employee reported pain every day and loss of work‑time due to the need to hang from his gravity traction device each morning.  Although he lost time from work, Employee still worked long hours; e.g., he reported working 14 hours the day before the examination.  In comparing his pre‑ and post‑injury status, Employee reported he used the gravity traction device more frequently, needed the back brace now after not having used it for a number of years before the injury, and reported thigh cramps which was a new symptom.  Employee retained good spine flexibility except for extension which was very limited.


Concerning the long‑term effect of the September 1988 injury, Dr. Reiswig stated:


It is difficult or probably even impossible to answer with certainty whether his temporary aggravation from the past injury has been resolved.  From an objective physical standpoint, again, he has no change from his pre‑injury state, however, he has definite increased subjective symptoms, which, in my opinion, are real, and as such represent an ongoing aggravation of additional insult to the underlying main problem. . . .


Since it has lasted this long, it is doubtful in my mind that he will ever subjectively get back to the level of comfort he had prior to his last accident, as it is just one more additional insult on top of an aging spine with underlying major problems. It I s my opinion that he has approximately 30% permanent impairment whole body and that secondary to the [9 September 1988] incident he has an additional 4% full body permanent impairment, but he is stable.  In the future he may require surgery consisting of a fusion. . . . I do not feel, however, that the extra 4% permanent impairment would lead to fusion at a significantly earlier date than he would require it from his previous underlying problem.

(Reiswig letter, 25 January 1990.)


On 12 April 1990 Defendant Alaska National lifted its controversion and paid compensation for permanent partial impairment (PPI) of $5,400, under the authority of AS 23.30.190(a). This was based on Dr. Reiswig's four‑percent whole‑person rating. As of that time, Alaska National had paid about $1,948 in medical costs. (Compensation Report 12 April 1990.)


On 22 March 1990 we received the work log Dr. Reiswig had referred to in his 25 January 1990 letter.  Employee submitted notes to the Workers' Compensation Division and 126 photocopied pages from a desk calendar Employee used at work.  The desk calendar covers the period 7 September 1988 through 6 March 1990.  The entries on the calendar show the projects Employee worked on and the amount of time spent of the projects.  The entries also document the hours he experienced back and leg pain, the amount of time he wore the back brace, how much time he spent supervising, and the measures he took to relieve the pain.  One of the notes dated 16 March 1990 states that after the 1988 Haines injury, pain and sleeping pills were prescribed for his back and leg pain.  The note continues:


I also started to wear a back brace that I already had.  I started to do more supervising on the job and less work.  On the days I was in pain and I wore my brace I lost time and wages.  On the days I wrote in my log about by pain and aching legs I lost time and wages.  I would have to quit work and go home and try to relieve the pain.  I found that if I hung from a bar in my basement the pain would be less for awhile.  Hanging from [the bar] made me lose time and wages.  I also found that if I would lay on the floor and draw up my knees to my chest and have someone (usually my wife) sit on my knees it would relieve the pressure on my lower back.  Sometimes I have to stop at work and lay down where I am at and draw up my knees to get relief.

(Employee note, 16 March 1990.)


Dr. Zucherman examined Employee on 24 June 1991 and responded to questions about the effect of the 1988 injury.  He concluded Employee had significantly curtailed his leisure activities as a result of the September 1988 accident (i.e., he was no longer able to play tennis, run, or hunt); concluded Employee's work capacity had been reduced one‑third; concluded Employee was controlling the pain with more rest and more traction; and reported there was x‑ray evidence of further degeneration since 1983.  Dr. Zucherman concluded that Employee "had some further injury to the spondylolisthesis as a result of the 1988 accident in question.


At hearing, Employee confirmed the information in Dr. Zucherman's report.


Lee Glass, M.D., J.D. visited Dr. Zucherman in September 1991 on behalf of the City of Haines.  Dr. Glass brought Dr. Reiswig's 20 May 1987 chart note to Dr. Zucherman's attention.  After discussions with Dr. Glass, Dr. Zucherman concluded that because Employee's condition was not stable between 1983 and 1988, his need for surgery was act affected by his fall in 1988 while working for the City of Haines.  (Zucherman‑Glass letter, 21 September 1991.) Dr. Zucherman confirmed this opinion in his deposition taken on 23 April 1993. (Zucherman dep. at 8‑9.)


Defendant Schnabel and its insurer contacted James F. Green, M.D., an orthopedic surgeon and requested that he review Employee's medical records and express his opinion concerning the relationship of the December 1964 injury and Employee's need for medical care and disability compensation.  In his deposition
 taken 19 October 1993, Dr. Green testified there was no "objective evidence of abnormality which can be traced Lo the 1964 injury." Dr. Green stated that the 1964 injury was a flare‑up of Employee's underlying spondylolisthesis which has now subsided.


On 18 August 1993 Dr. Zucherman wrote to Employee about the cost of surgery.  Dr. Zucherman reported that diagnostic tests would cost about $2,000, the surgery and hospital services would cost about $30,000 to $50,000 depending oil the procedure, and recovery would take five to nine months, at which time "a person would be able to resume some sort of work."


At hearing, on cross‑examination, employee testified he is still operating his electrical contracting business, but he works less hours.  In response to our question he stated he used to work as much as 80 hours per week but now he usually works about 40 hours per week.  Overall he estimated that since the 1988 injury he works and earns about one‑third less than before.  He also testified his son helps him with the business when he is in town, and that another electrician helps him on a part‑time basis.  Employee continues to be able to "work at his own pace" because he owns the business.  He stated he no longer has the stamina to "push the pain back" as he was able to do in the past.  Although Employee's pain is better than it was in 1988, he still has days when it is as bad as it has ever been.  He also testified that the 1988 Haines injury caused a temporary increase in his symptoms.


Employee's wife, Georgia Ann Hertz, testified about Employee's income after the 1988 Haines injury.  She testified Employee's gross income and net earnings were was follows:



GROSS
NET


1988
$98,704
$60,951


1989
$103,833
$62,739


1990
$86,388
$55,662


1991
$96,846
$55,711


1992
$69,905
$30,882


1993
$78,056
$28,023


Mrs. Hertz also testified that Employee has always had work, despite the depressed economy in Haines, and that Employee's earnings have been reduced in recent years because he has been unable to work as many hours as he did before the 1988 Haines injury.  Concerning the increased income in 1989, she testified this resulted from a contract with the city which had to be fulfilled, and implied their son had been helping with the business.


Defendant Schnabel asserts it is not responsible for Employee's workers' compensation benefits because, under the last injurious exposure rule, Employee suffered a permanent aggravation of his physical condition and his ability to earn when he fell over the wall in 1988.  Defendant City of Haines asserts Employee's 1986 injury, the failed surgery, and a degenerative condition are the causes of Employee's problems, not the 1988 Haines injury.  Employee wishes to know if a workers' compensation insurer is responsible for his surgery; to know if he will be entitled to disability compensation while he is recuperating from the surgery; and if so, the compensation rate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We do not issue advisory opinions or decide hypothetical cases.  Employee testified at hearing that he knows he will have to have surgery when he is no longer able to tolerate the pain.  He is concerned about the back surgery, and the long recovery period that will be required after the surgery.  He testified that he will be unable to operate his business while he is recuperating, and that, in effect, he will lose his electrical business. If he can tolerate the pain, Employee wishes to delay the surgery and continue working for another one to two years and then retire
 from his electrical business.  After reducing his activity, he could then decide when to proceed with the surgery. if the pain becomes intolerable, Employee wishes to proceed with surgery without the delay caused by additional litigation.


In light of the defenses raised, we find Employee is entitled to a determination of his rights under the Alaska Workers' Compensation Act. Summers v. Korobkin Const., 814 P.2d 1369 (Alaska 1991).  Under the circumstances of this case we may determine which of the insurers now involved in the litigation is responsible for Employee's benefits.  This determination is to be made by application of the last injurious exposure rule.  Our determination of the respective parties' responsibilities at this time will assist Employee in planning his future.


Last Injurious Exposure

The last injurious exposure rule was first adopted in Alaska by our Supreme Court in Ketchikan.  Gateway Borough v. Saling, 604 P.2d 595 (Alaska 1979).  This rule imposes full liability on the employer at the time of the most recent injury which bears a causal relation to the disability. (Id.) This rule is intended to provide a reasonably equitable approach to multi‑employer compensation problems which is easy to administer and avoids the difficulties associated with apportionment.


The rule is not designed, however, to inequitably impose liability upon employers having no connection with the employee's disability.  To ensure that the rule is not so utilized, the court indicated:


[L]iability may be imposed on a subsequent employer only After the claimant has proved by a preponderance of the evidence [after the presumption of compensability has been rebutted] that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration or combination was a substantial factor contributing to the ultimate disability.

Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987).


The court also discussed the factors we are to consider when determining whether an aggravation, acceleration or combination is a "substantial factor" in the resulting disability, and adopted the "but for" test in the last injurious exposure rule context.  "The 'but for' test does not indicate the legal cause, but merely indicates the range of causes which may be considered legal causes." Id. at 532, emphasis in original.  "Thus to say that the worker's disability would not have occurred 'but for' a particular period of employment is merely to say that the period of employment was a substantial factor in the resulting disability.” Id.


Because we are dealing with situations where two or more conditions or incidents have contributed to the ultimate disability,


the claimant can be expected to experience some degree of disability regardless of any subsequent trauma.  It can thus never be said that "but for" the subsequent trauma the claimant would not be disabled.  The proof required, however, is not so difficult.  Rather, the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words, to satisfy the "but for" test, the claimant need only prove, as indicated above, that the aggravation, acceleration or combination was a substantial factor in the resulting disability.

(Id. at 533.)


AS 23.30.120(a) provides in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."  As suggested above, this "presumption of compensability" is to be applied in last injurious cases, and may impose full liability on the last employer after a determination is made that a "preliminary link" connects the disability to the last employer.  Providence Washington Ins.  Company v. Bonner, 680 P.2d 96, 98 (Alaska 1984).


"A party may overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work‑connected or by eliminating all possibilities that the injury was work‑connected." Veco Inc. v. Wolfer, 693 P.2d 865, 872 (Alaska 1985).  However, "It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability." Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).


If the presumption has been successfully rebutted, it drops out, and the party who asserts that the last employer is responsible must prove, by a preponderance of the evidence, that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability.  Fairbanks N. Star Bor. 747 P.2d at 531.


"'Disability' means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Alaska Supreme Court has "interpreted this statutory definition as meaning that disability depends on earning capacity."  Cortay v. Silver Bay Logging, 787 P.2d 103, 105 (Alaska 1990).


The first step in applying the last injurious exposure rule is to determine if a preliminary link connects the disability to the last employer. If so, the presumption of compensability attaches.  The City of Haines does not dispute the existence of this preliminary link.  Furthermore, it is undisputed that Employee experienced an immediate increase in his symptoms immediately after he fell over the wall in 1988 while fighting the fire in Haines, that Dr. Reiswig attributed an additional four percent permanent partial impairment to Employee's disability as a result of the 1988 Haines injury, and Employee was able to work less and earned less after the 1988 Haines injury.  Accordingly, we find the presumption of compensability attaches.


The City of Haines may rebut the presumption of compensability by presenting a qualified expert who testifies that the fall was probably not a substantial cause of the disability.  We find the City of Haines has submitted sufficient evidence to rebut the presumption of compensability.  We rely on the 21 September 1991 Zucherman‑Glass letter in which Dr. Zucherman concluded Employee's need for surgery was not affected by the September 1988 fall, and on Dr. Green's testimony that Employee's problems stem from the congenital spine defect.


Because the presumption has been successfully rebutted, it drops out, and Schnabel must prove, by a preponderance of the evidence that the 1988 Haines injury aggravated, accelerated or combined with Employee's pre‑existing condition, and that this aggravation, acceleration, or combination was a substantial factor contributing to Employee's disability.


Considering as we must that "disability" is an economic concept, we find the City of Haines is responsible for Employee's worker's compensation benefits.  We find Employee's 1988 Haines injury aggravated and combined with his pre‑existing condition and was a substantial factor contributing to Employee's disability.  As indicated, Employee suffered a loss of earnings after his 1988 injury.  The economic disability is demonstrated by the undisputed facts that Employee has been unable to work as many hours per day due to the need to exercise, to use his traction device, and to get more rest; by his performance of more supervision and less physical work; and the need to rely on his son to help with the business.  The earnings history presented by Mrs. Hertz, (with the exception of 1989 which was explained) shows a substantial decline in earnings over the years 1988 to 1993 from Employee's electrical contracting business.


Employee's increased physical disability is demonstrated by Dr. Reiswig's 17 March 1989 determination that Employee sustained a "permanent aggravation" of his back condition.  Dr. Reiswig also determined that Employee's permanent partial impairment was increased by four percent as a result of the 1988 Haines injury.  It is also demonstrated by the undisputed facts that Employee has continued to experience increased pain after the 1988 Haines injury, that he has needed to use his back brace more often, and that he has relied more on other individuals to help with his work.


This is an unusual case; because of the failed surgery, and due to Employee's extraordinary ability to remain physically fit and continue working.  The medical evidence, especially the failed surgery, suggests that logically Employee's problems are the responsibility of Schnabel, since we previously determined that employer was responsible for Employee’s workers' compensation benefits.  Nevertheless, in formulating the last injurious exposure rule, the Alaska Supreme Court recognized "that some inequity is inherent in this rule.  In many cases it will operate to impose a disproportionately higher burden of liability upon the last employer."  Saling at 598.


Medical Care and Disability Compensation 


AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicines is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The aboard may authorize continued treatment or care or both as the process of recovery may require.


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


As we have determined the City of Haines and its insurer are responsible for Employee's workers' compensation benefits, we find they are responsible for Employee's medical care, including his surgery, when it becomes necessary.  As 23.30.095(a)


In his 25 January 1990 letter, Dr. Reiswig determined that Employee was medically Stable.  There can be no doubt, however, that a new period of disability, and medical instability, will occur after Employee has surgery.  We find Employee is entitled to temporary total disability (TTD) compensation when a period of disability begins after surgery.  He will remain entitled to TTD compensation until he returns to work or again becomes medically stable.


Compensation Rate

AS 23.30.220(a) provides in pertinent part:


The spendable weekly wage of an injured employee at the time of injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


....


(4) if the employee is injured while performing duties as a volunteer. . . fireman, the gross weekly earnings for calculating compensation shall be the minimum gross weekly earnings paid a full‑time. . . firemen employed in the political subdivision where the injury occurred, or, if the political subdivision has no full‑time. . . firemen, at a reasonable figure previously set by the political subdivision to make this determination but in no case may the gross weekly earnings for calculating compensation be less than the minimum wage computed on the basis of 40 hours work per week.


The City of Haines accepted Employee's claim and paid compensation for permanent partial impairment and medical costs. Because Employee has remained employed, his compensation rate has never been calculated.  We have found the City of Haines is responsible for Employee's workers' compensation benefits.  At the time of injury, Employee was working as a volunteer firefighter. We find Employee's spendable weekly wage (SWW) must be calculated under AS 23.30.220(a)(4).  As the SWW "at the time of injury" is the basis for computing the compensation rate, we find Employee's SWW must be based on the earnings of a full‑time, paid firefighter in Haines on 9 September 1988.


Attorney's Fees

AS 23.30.145(b) provides:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The City of Haines litigated its responsibility to pay Employees workers' compensation benefits.  Mr. Kalamarides successfully represented Employee in this matter.  We find the City of Haines resisted payment of compensation and medical benefits, and is responsible, under AS 23.30.145(b), for the payment of Employee's reasonable attorney's fees and costs.


Mr. Kalamarides has itemized 47.1 hours of work at $175 per hour, for a total of $8,252.50; and 6.55 hours of work for a legal assistant at $80 per hour, for a total of $524.  In addition, he itemized additional legal costs of $1,175.97 for medical reports; deposition charges; copies; postage; lodging costs; and airfare for Mr. Kalamarides, Employee, and Mrs. Hertz.


No objection was raised to any item listed or to the hourly rates requested.
  We find the attorney's fees and costs are reasonable.  We may award the legal costs requested under the authority of 8 AAC 45.180(f).  Accordingly, we find The City of Haines and its insurer are responsible for Mr. Kalamarides attorney's fees and costs of $9,942.47.


ORDER


1) The City of Haines is Responsible for Employee's medical care and disability compensation.


2) The City of Haines shall pay temporary total disability compensation, when it becomes due, based on the earnings of a paid, full‑time firefighter in Haines.


3) The City of Haines shall pay Employee's attorney's fees and costs of $9,942.47.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair,



Designated Chairman



 /s/ Twyla G. Barnes 


Twyla G. Barnes, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Erwin Hertz, employee/applicant; v. Schnabel Lumber Company, employer; and Argonaut Insurance Company, insurer; and City of Haines, employer; and Alaska National Insurance Co., insurer;/defendants; Case Nos. 8101421 and 8818919; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 8th day of June, 1994.



Bruce Dalrymple

Rjr
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     �The medical records concerning Employee's back surgery have been lost.  See Employee's hearing Memorandum at 3.


     �Although Employee was a volunteer tire fighter at the time of this injury, the Alaska Workers' Compensation Act provides that when injured while engaged in a  fire�suppression operation, the fire fighter is considered to be an employee of the fire department.  AS 23.30.243(a).  The City of Haines does not dispute this issue.  As will he discussed below, Employee's compensation rate will be affected by which Employer is found to be responsible for his compensation benefits.


     �We were provided a copy of Dr. Green's deposition at hearing.  No objection was raised to our receiving and considering the deposition although our regulation provides that deposition must be submitted at least two days before the hearing. 8 AAC 45.120(a).


	In view of our understanding of the law and evidence, Dr. Green's deposition does not affect the outcome of this case.


     �Employee will be 60 years old in August 1996.  Mrs. Hertz testified that one of their children is still in college.


     �We have previously awarded Mr. Kalamarides attorney's fees at the rate of $175 per hour.







