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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WAYNE D. RUTHERFORD,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB CASE No. 9208941



)

SILVER BAY LOGGING Co.,
)
AWCB Decision No. 94-0134



)


Employer,
)
Filed with AWCB Juneau



)
June 14, 1994


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                  )


We met in Juneau on 10 May 1994 to hear Employee's claim for temporary total disability (TTD) compensation, medical and related transportation costs, attorney's fees and costs and payment of expenses.  Employee was present at the beginning of the hearing and represented himself.  He left before the hearing was concluded.  Defendants are represented by attorney James R. Webb.  We closed the record and concluded our deliberations of 10 May 1994.


At hearing, Employee requested a continuance for the purpose of obtaining an attorney.  Attorney David W. Robinson represented Employee from 11 September 1992 to 21 May 1993.  Defendants controverted all benefits on 9 July 1992.  Employee filed an Application for Adjustment of Claim on 28 August 1992 and an Affidavit of Readiness for Hearing on 3 February 1994.  Defendants were present, were prepared to proceed, and opposed the continuance.  Applying 8 AAC 45.074, we found that good cause did not exist to grant a continuance, and denied the request.


We directed the parties to proceed with the hearing.  Employee made a brief opening statement, listened to Defendants' opening statement and one witnesses' testimony.  Employee became agitated and angry during his cross‑examination of the witness, informed us he declined to participate further, and left the hearing room.


Employee is a 41‑year‑old "welder‑millwright" who started work for Employer as a heavy equipment mechanic beginning on 21 February 1992. On 8 March 1992 Employee and Boyd Nelson were under a pickup truck removing the transmission for repair.  The vehicle rolled off the blocks, pinning both men.  Employee was able to extricate himself in about 15 to 20 seconds without assistance; he then jacked the truck up, freeing Mr. Nelson. Employee and Mr. Nelson continued working after a break,
 re‑blocked the vehicle, then removed and repaired the transmission.  Employee continued to work 12 hour days, seven days a week, without a break for the next 19 consecutive days.


During the period after the accident, Employee remained able to perform his regular work, which included heavy overhead welding.


At Employee's 12 November 1992 deposition, he testified the truck hit him on his right shoulder and hip, and the weight of the truck made it difficult to breathe.  Employee testified he was able to extricate himself by twisting hard, rolling off the creeper he was on, and then crawling out. (Employee dep. at 58‑59.) He testified that after the accident he had difficulty holding his left arm up when working overhead. (Id. at 67‑68.)


Concerning the termination of his employment, Employee explained he left camp on 27 March 1992 because he needed a couple of days off. He never returned to work because of the "holier‑than‑thou attitude" of the camp manager, Reverend Robert Cogburn. (Employee dep. at 35.)


On 6 May 1992 Employee visited William D. Pratt, D.C., complaining of upper, mid, and low‑back injuries as a result of the 8 March 1992 accident.


Also on 6 May 1992, Employer learned Employee claimed he suffered a work‑related injury as a result of the 8 March 1992 accident.  Employer's bookkeeper prepared a Report of Occupational Injury or Illness form (Report of injury) the same day.  This Report of injury disputes the validity of Employee's claim and states: "Boyd Nelson [who was also involved in the 9 March 1992 incident] didn't have an indication Dean was injured.  Bob Cogburn [the camp manager never knew about this! [Employee] never indicated an accident. [Employee] never filed a Claim ‑ Had many alcohol problems and finally left our employ on 3/27/92 ‑ Hasn't been employed by us for over a mo.!"


On 12 May 1992 Employee filed a separate Report of Injury in which he reported he sustained a back and neck injury as a result of the 8 March 1992 incident.  In the Report of Injury, Employee stated: "1‑ton truck fell off the blocks on myself and Boyd R. Nelson.  I could not breathe.  I had to twist my back to get out‑then jack the truck up off of Boyd R. Nelson."


Boyd Nelson testified at deposition that after the accident he was the mechanic lead man for the night shift responsible for assigning work to Employee and others.  Mr. Nelson saw Employee every day in the course of their work. Employee never told Mr. Nelson he was injured as a result of the accident.  Also, with the exception of a slight limp for a couple of days, based on his observations and the conversations of other workers, Mr. Nelson had no reason to believe Employee had been injured. (Nelson dep. at 17, 22‑23, 28.)


Dr. Pratt referred Employee to the Wenatchee Valley Clinic where he was seen by Physician Assistant Morris on 13 May 1992.  Employee reported discomfort in his shoulders, arm, and fingertips; headaches; mid‑scapular pain, lateral leg numbness; and tingling in his mid‑calf.  Mr. Morris assessed a "Possible cervical strain and muscle headaches, but I have some doubts about the radicular symptoms . . . based on the lack of objective findings.  The patient may have a lumbosacral strain/sprain, but if anything, it is mild." (Morris Progress Note, 13 may 1992.)


On 26 June 1992 Employee called an ambulance to his residence in Washington with complaints that he could not move, apparently after a fall.  He was taken to Wenatchee Valley Clinic where he was intoxicated, angry and vulgar.  After 10 to 15 minutes in the emergency room, Employee got up without assistance and walked out of the emergency department, before he was seen by a physician. (Morris progress note, 26 September 1992.)


Employee was referred to Medical Consultants Northwest (MCN) for a panel examination by Charles N. Brooks, M.D., an orthopedist, and David F. Cawthon, M.D., a neurologist.  Employee had alcohol on his breath.  He reported tension headaches, and pain in the posterior neck, interscapular, and left scapular areas of his upper back, and intermittent weakness of the left shoulder and arm.  Muscle contraction headaches, left arm and back pain, and left arm paresthesias of undetermined etiology were diagnosed.  Polysubstance abuse, primarily alcohol, possible right carpal tunnel syndrome, and psychological factors were also diagnosed.  Symptom magnification was suspected.  The panel concluded that if Employee was injured in the March 1992 accident, it must not have been severe, due to the two‑month delay before Employee sought treatment.  The panel went on to conclude:


[Due to the] discrepancy in witness reports, and the discrepancy between his symptoms and the reported mechanism of injury referenced below, we cannot conclude that his present symptoms are related to Mr. Rutherford's employment on a more probable than not basis. It does seem unusual that Mr. Rutherford's primary complaint is neck pain, when his neck was not apparently injured by the falling truck, which caused a side to side crush injury of his upper and lower torso, without striking his head or neck.

(MCN report, 20 July 1992.)


An MRI exam was performed on 23 July 1992 which revealed degenerated disks at C3‑4‑5 and abnormal vertebra at C6‑7.  Employee was next referred to F. Clifford Roberson, M.D., a neurosurgeon, with MCN.  Employee complained of pain on any maneuver or movement attempted.  Neck movent was very limited except when distracted.  Dr. Roberson diagnosed pre-existing cervical spondylosis.  He also diagnosed possible cervical and thoracic sprains and a C6‑7 disc herniation, which he tentatively concluded could be related to the March 1992 accident; he requested the cervical MRI for review, however. (Roberson report, 26 August 1992.)


In a follow‑up report dated 22 September 1992 Dr. Roberson stated in part:


[H]e may by symptomatic with respect to his cervical spine, however, the abnormalities demonstrated on the cervical MRI are not compatible, on a more probable than not basis, with the mechanism of the industrial injury of March 1992.  If fractures, dislocations, or disc herniation had been identified on the MRI scan than a causal relationship would have been established on a more probable than not basis.


Employee was subsequently seen by Jens Chapman, M.D., an orthopedic surgeon at the University of Washington Medical Center in Seattle.  Employee reported to this physician, apparently in response to Dr. Roberson's report, that the truck had fallen in the March 1992 accident, striking him at the neck and chest level, and that he immediately experienced neck, chest, and back pain.  On 7 June 1993 Dr. Chapman performed an anterior cervical fusion with discectomy at C6‑7 to correct C6‑7 disc herniation, radiculopathy, and spondylosis.  This medical care was apparently provided through Medicaid.


On 28 September 1992 Ralph W. Johnston, a mechanic who shared a room with Employee and worked the night shift for Employee, submitted to a tape recorded interview with Insurer.  Mr. Johnston stated he worked with Employee and that Employee never mentioned, nor did Mr. Johnston notice, any aches or pains, medical problems, or an injury as a result of the March 1992 accident.  Mr. Johnston was deposed on 21 April 1994.  Employee talked with Mr. Johnson before the deposition, represented himself at the deposition, and acted in an intimidating manner.  Mr. Johnson testified he saw Employee "gimping around" for one day, that he neither saw bruises, nor was he told Employee was bruised from the accident, and testified that he did not observe any arm or neck problems. (Johnson dep. at 12‑14.) Mr. Johnson observed Employee performing heavy overhead welding work after the accident, and recalled no complaints from Employee about his ability to perform the work. (Id. at 16‑17. )


At hearing, Employee testified he was not hit in the neck when the truck rolled off the blocks.  He testified the truck came to rest on him as he lay on his side which made him unable to breathe, and that he twisted and "fractured" his neck in the course of trying to get free of the truck.  Employee denied he performed overhead welding after the March 1992 accident.


At hearing the Reverend Robert D. Cogburn testified that during Employee's period of employment, he was Camp Manager and Safety Director for Employer, responsible for all activities at the Camp.  In the course of his duties, he saw each employee daily.  Employee never reported an accident while at the camp, and Reverend Cogburn was unaware of the accident until he asked Boyd Nelson about it after receiving notice of the Report of Injury from Insurer.  Reverend Cogburn also contacted George Hausserman, the shop foreman; Ralph Johnson; and Kevin Capps, the tire man.  Reverend Cogburn denied receiving information from any employee or supervisor which indicated Employee had sustained an injury as a result of the March 1992 accident.  


During his cross‑examination of Reverend.  Cogburn, Employee expressed his intention to participate no further, and left the hearing room.


George J. Hausserman, Jr. testified at hearing he was the maintenance supervisor during the time Employee worked for Employer and was Employee's supervisor.  Mr. Hausserman testified Employee never reported that he had been injured or that an accident had occurred.  About two days after the March 1992 accident, Ralph Johnson told Mr. Hausserman about the incident, but he was not told that Employee had suffered an injury.


Kevin D. Capps testified at hearing he was a tireman and mechanic during the time Employee worked for Employer.  He heard about the March 1992 accident when Employee and Boyd Nelson were joking about the accident.  Employee did not indicate he had been injured, struck, or pinned by the truck.  About two weeks after the accident, Employee told Mr. Capps that he had a pre‑existing back condition and that the welding made his back sore.


Employee seeks medical, time loss, and other workers' compensation benefits as a result of the March 1992 accident.  Defendants deny Employee suffered a work‑related injury during his employment, and deny responsibility for any workers' compensation benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.100 provides in pertinent part:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


....


(d)  Failure to give notice does not bar a claim under this chapter


(1)  if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2)  if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3)  unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


AS 23.30.120 provides in pertinent part:


(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


(b)  If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


Employee's claim is subject to the presumption of compensability set out in AS 23.30.120 (a).  Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑4 (Alaska 1991). See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.  If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 8GS, 870 (Alaska 1985).


The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins. Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd, 411 P.2d 209, 210 (Alaska 1966)).  A party can overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work‑connected or by eliminating all possibilities that the injury was work‑connected.  Veco, 693 P.2d at 872.  The presumption may also be rebutted "by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability." Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992.)


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence.  Veco at 870.


We read Employee's deposition, observed his demeanor, and listened to his testimony at hearing.  We also examined the medical records, and the depositions of Boyd Nelson and Ralph W. Johnson in which Employee participated in the capacity as his own representative.  We find that Employee changed his testimony and described his "injury" differently to the various physicians who examined him.  Employee testified Messrs. Nelson and Johnson would verify his claims, but they did not do so.  Employee's testimony differed from that of other witnesses in many respects.  We did not find Employee to be a credible witness.  AS 23.30.122.


We find Employee was involved in an accident on 8 March 1992 in which a vehicle Employee and Boyd Nelson were working on rolled of the blocks and pinned Mr. Nelson, and momentarily pinned Employee.  We find Employee notified Insurer on 6 May 1992 that he sustained an injury and filed his Report of Injury on 12 May 1992.  Accordingly, we find Employee did not give notice of an injury within 30 days after the event as required by AS 23.30.100(a).


We find Employee's failure to give timely notice should not be excused under the authority of AS 23.30.100(d), and that his claim is therefore barred.


Applying AS 23.30.100(d), we find no evidence indicating Employer had any knowledge of an injury.  The only evidence, the testimony of Reverend Cogburn and Mr. Hausserman indicates the opposite, Employee did not report an injury. The testimony of Messrs. Nelson and Johnson provides no support for Employee's claim that he suffered a neck injury.  At most, their testimony suggests Employee suffered a mildly bruised hip.  AS 23.30.100(d)(1).


We are not aware of any reason why Employee could not have given notice of an injury if he sustained one, and Employee has offered no such reason.  In his deposition Employee testified that after the accident, he "was hurting like hell and taking breaks every few minutes" because of pain in his hip, side, neck, back, and shoulders. (Employee dep. at 63.)  He testified he sustained bruises "all through my right side on my right shoulder." (Id. at 62.) He testified he couldn't do his work because "I couldn't hold my left arm up."  (Id. at 68.)  Based on this testimony we find that if Employee did sustain a compensable injury, it should have been readily apparent to him.  Employee testified he has had experience with the workers' compensation system.  Employee was told by Employer and Mr. Nelson when and how to file a claim.  We find Employee's failure to give timely notice should not be excused under the authority of AS 23.30.100(d)(2) or Alaska State Housing Auth. v. Sullivan, 518 P.2d 759 (Alaska 1974).


We find Defendants raised objection at hearing to Employee's failure to give timely notice.  AS 23.30.100(d)(3).


Even if we had found Employee's claim was not barred for failure to give timely notice, and that such failure should be excused under the authority of AS 23.30.100(d)(2), we would have found Employee is not entitled to rely on the presumption of compensability.  AS 23.30.120(b).  Absent the presumption, we would also have found that the conclusions of Drs. Brooks, Cawthon, and Roberson, and the testimony of Messrs. Nelson and Johnston is sufficient to demonstrate, by a preponderance of the evidence, that Employee did not suffer a work‑related injury.


Furthermore, even if we had found Employee was entitled to rely on the presumption of compensability, we would find that same evidence, cited above, is sufficient to rebut the presumption of compensability.


ORDER

Employee's claim is denied and dismissed.


Dated at Juneau, Alaska this 14th day of June, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ L.N. Lair



Lawson N. Lair



Designated Chairman



 /s/ Twyla G. Barnes



Twyla G. Barnes, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wayne D. Rutherford, employee/applicant; v. Silver Bay Logging Co., employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9208941; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 14th day of June, 1994.



Bruce Dalrymple

Rjr

�








     �Employee testified he and Boyd Nelson took a two�hour break after the accident because "I was hurting and Boyd was too." (Employee dep. at 62.) Mr. Nelson contradicted this testimony.  He testified he and Employee took a 15 minute break, not a two�hour break, and they continued working after the accident. (Nelson dep. at 17.) Mr. Nelson testified he sustained minor bruises on his left hip and right shoulder, and did not report an injury because the injuries were minor and he would have preferred Employer not know about the accident. (Id. at 21.)


     �During the deposition, Mr. Rutherford became agitated and left the room where the deposition was being taken. (Johnson dep. at 21,) Mr. Webb observed that Employee seemed to be "highly inebriated." Id. at 24.







