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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL MORAN,
)




)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)



v.
)
AWCB Case No. 8203244



)

EARTHMOVERS OF FAIRBANKS, INC.,
)
AWCB Decision No. 94-0136



)


Employer,
)
Filed with AWCB Fairbanks



)
June 14, 1994


and
)



)

WAUSAU INS. CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )




This claim to set aside a compromise and release (C&R) was heard at Fairbanks, Alaska on May 26, 1994.  The employee was present and represented himself.  The defendants were represented by attorney Dennis Cook.  The record closed at the end of the hearing.


At the beginning of the hearing, the employee requested a continuance of the hearing in order to secure the services of an attorney.  The defendants objected, noting that the employee had stated at the prehearing conference in April 1994 that he would retain an attorney, but had failed to do so.  We took the issue under advisement and proceeded to the merits of the hearing.


The employee claimed the 1985 C&R which waived all benefits except medical benefits, or the 1993 C&R which also approved the waiver of medical benefits, should be set aside in order to permit an award of compensation for the "psychological injury" which he has suffered.  He said he is in a "total state of psychological demoralization," arising from his work‑related injury, for which he has received no compensation.


The defendants counter that the employee has twice tried to reopen the 1986 C&R and that we have denied the request both times.  Concerning the 1993 C&R waiving medical benefits, the defendants point to the medical opinion of his treating psychiatrist Joseph O'Lone, M.D., who stated his belief that such approval was in the employee's best interest.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Concerning the employee's request for a continuance, 8 AAC 45.074(a) reads as follows:


(a)  Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


  (1)  a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible,


  (2)  a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


  (3)  a party or representative becomes ill;


  (4)  a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


  (5)  irreparable harm will result from a failure to grant the requested continuance; or


  (6)  an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1);


  (7)  the board determines at a scheduled hearing that due to surprise, excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing; or 


  (8)  the hearing was set under 8 AAC 45.160(d).


In sum,  continuances are not favored and are not routinely granted.  After considering the enumerated bases for granting a continuance, we find no showing of good cause in this case and the request is deemed denied.


Upon reviewing the C&Rs at issue, we note that the October 1985 C&R specifically waives all future compensation benefits payable, even though the injury and disability may be progressive in nature, except future medical payments.  The November 16, 1993 C&R was approved, whereby all future medical benefits were waived, at the recommendation of Dr. O'Lone, as in the best interest of the employee and others.  The compromise figure of $50,000 was reached after the defendants specifically disputed whether the "employee's continuing psychiatric treatment is causally related to the back injury of 1983".


The employee requests that we set aside one or both of these C&Rs to permit recovery of additional compensation associated with his psychological injury.  The employee contends that we  may modify a previous order approving a C&R to correct his mistaken assumption that the C&Rs did not cover psychological injuries.


The Alaska Supreme Court recently described the authority we have to set aside a C&R on the basis of mistake.  In Olson Logging Co. v. Lawson, 856 P.2d 1155, 1159 (Alaska 1993), the Court stated:


  Alaska Statute 23.30.012 governs the compromise and release of workers' compensation claims.  That statute provides that settlement agreements are not valid unless they are approved by the Board.  Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside:


If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].


AS 23.30.012


  The Board has the authority to modify awards on its own initiative or upon application of any party for a change in condition or because of a "a mistake in its determination of a fact." This power, however, is subject to a time limit of "one year after the date of the last payment of compensation benefits...."   AS 23.30.130(a). The power to modify awards for changed conditions or mistakes of fact expressed under subsection .130 does not, however extend to settlements.  Subsection .012 provides that approved settlement agreements discharge the liability of the employer for compensation notwithstanding subsection .130. This is, therefore, an expression of legislative intent that approved agreements may not be modified because of mistakes of fact.  On this ground we conclude that the Board erred in setting aside the compromise and release on unilateral and mutual mistake grounds.

(Emphasis in original, footnotes omitted.)


In this case, based on the court's clear finding that we lack authority to set aside a C&R based on mistake, we find the employee's request to set aside the 1985 or 1993 C&Rs on the basis of mistake relating to his psychological injury must be denied.


ORDER

The employee's application seeking to set aside his 1985 and 1993 C&Rs in order to recover compensation associated with a psychological injury is denied and dismissed.


Dated at Fairbanks, Alaska this 14th day of June,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown



Designated Chairman



 /s/ Ray Kimberlin



Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Moran, employee / applicant; v. Earthmovers of employer; and Wausau Ins. Co., insurer / defendants; Case No. 8203244; dated and filed in the office of the Alaska Workers’ Compensation Board, in Fairbanks, Alaska, this 14th day of June, 1994.



 /s/ Cathy D. Hill


Cathy D. Hill, Clerk
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