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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS CUFFE,
)




)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8206851



)

GRIFFARD STEEL CO.,
)
AWCB Decision No. 94-137



)


Employer,
)
Filed with AWCB Fairbanks



)
June 16, 1994


and
)



)

PROVIDENCE WASHINGTON - ALASKA,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )



This claim for payment of statutory minimum attorney fees in a lump‑sum was heard at Fairbanks, Alaska on June 9, 1994.  The employee's attorney Chancy Croft presented legal argument in favor of a lump‑sum award of the regularly paid bi‑weekly attorney fees based on the employee's life expectancy.  Attorney Michael McConahy represented the defendants who oppose such an award.  The record closed at the end of the hearing.


It is undisputed that the employee is a 58‑year‑old welder who was injured at work on April 24, 1982.  It is also uncontested that the employee was permanently totally disabled effective December 2, 1987.  See AWCB No. 87‑0296 (November 23, 1987).  The insurer has regularly paid bi‑weekly compensation benefits to the employee with associated statutory minimum attorney fees to Attorney Croft, as directed in our November 1987 Decision and Order.  Now we are asked to decide whether to make a present‑value lump‑sum award of statutory minimum attorney fees based on the employee's future life expectancy.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.145(a) reads as follows:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


In at least two previous permanent total disability cases, we have denied the employee's request for an award of continuing statutory attorney fees to be paid in a lump‑sum.  Gibeau v. Kollsman Instrument Co., AWCB No. 93‑0011 (January 19, 1993); aff'd, 3 AN‑93‑1512 (Alaska Super.  Ct., February 8, 1994); Nees v. Holmes & Narver Services, AWCB No. 93‑0267 (October 22, 1993).


In Gibeau at pp. 3‑4 we stated:


We find AS 23.30.145(a) permits us to award fees only on the benefits controverted and awarded.  As Defendants point out, we have no way of knowing how long Employee will be paid PTD benefits.  Although the benefits may continue throughout Employee's lifetime, there may be a change in circumstances justifying modification of our award.


Also, we do not know how long Employee will live.  Although Employee's attorney submitted statistics from the U.S. National Center for Health Statistics, we find it is inappropriate to rely upon this evidence when the statute only permits the minimum statutory attorney's fee to be based on the actual benefits paid.


We conclude that the request for a lump sum award of the attorney's fees due under AS 23.30.145(a) must be denied because the fee must be based on the benefits paid, not on some projected expectation. See Bignell  v. wise Mechanical Contractors, Inc., 720 P.2d 490, 496 (Alaska 1986); Seymour v. RCA, AWCB Decision No. 87‑0111 (May 8, 1987).


As in Gibeau, the employee presented life expectancy statistics from the U.S. National Center for Health Studies, which were not disputed, for an average white male of the employee's age.  In this case, however, the employee has been treated for the removal of squamous cell carcinoma of the lung.  Although the employee has had no recurrent problem with lung cancer, he has a history of heavy smoking, and we doubt the validity of his stated 19.8‑year life expectancy.  Even if we were confident that he would achieve his statistical life expectancy, we see no reason in this case to depart from the reasoning stated above in Gibeau.


In sum, we find we lack authority to grant the employee's claim for a lump‑sum attorney fee award.  Based on this conclusion, we find it is unnecessary to address the defendants' time‑bar and waiver arguments.


ORDER

The employee's application for an award of continuing statutory minimum attorney fees to be paid in a lump‑sum is denied and dismissed.


Dated at Fairbanks, Alaska this 16th day of June, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown



Fred G. Brown



Designated Chairman



 /s/ John Giuchici



John Giuchici, Member



 /s/ Ray Kimberlin



Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas Cuffe, employee / applicant; v. Griffard Steel Co., employer and Providence Washington ‑ Alaska, insurer defendants; Case No.8206851; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 16th day of June, 1994. 




Cathy D. Hill, Clerk
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