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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY DUBY,
)




)


Employee,
)


  Respondent,
)
INTERLOCUTORY



)


v.
)
DECISION AND ORDER



)

CHERRIER & KING,
)
AWCB Case No. 9003132



)


Employer,
)
AWCB Decision No. 94-0138



)


and
)
Filed with AWCB Anchorage



)
June 16, 1994

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Petitioners.
)



)

                                                                                        )



Petitioners' request a determination that no dispute exists under AS 23.30.095(k), and therefore an examination by a Board‑selected physician is unnecessary.  The parties agreed we would hear the issue based on the evidence of record and the parties' written arguments.  May 6, 1994 was the deadline for the parties to file their written arguments.  The issue was ready for hearing on May 18, 1994, when we first met after the deadline for filing written arguments.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee suffered a work‑related thrombosis or vein blockage in his right shoulder and arm in February 1990 while working for Employer.  In April 1990 Eugene Strandness, Jr., M.D., examined Employee at Employer's request.


In August 1990 Employee began working for a different employer.  Employee suffered another blockage in his right arm for which he was hospitalized and for which he had surgery in August 1992.  Parvis Sadighi, M.D., performed the surgery.  At issue is the relationship, if any, of the 1990 thrombosis to the 1992 thrombosis.


Dr. Strandness testified that when he saw Employee in April 1990 he did not "have any demonstrable permanent residuals from the effort thrombosis that he had previously had." The venous drainage in that arm was "normal."  Strandness Dep. at 8.  Dr. Strandness went on to testify:


A.  Doctor, I'd like to ask you whether you have an opinion, to a reasonable degree of medical probability, as to whether it's likely that the 1990 effort thrombosis was a substantial factor, either directly or indirectly, in bringing about Mr. Duby's 1992 subclavian thrombosis?


A.  No, I don't believe it was.


Q.  Can you explain your answer, please?


A.  The thrombosis which Mr. Duby developed in 1990 was secondary to a problem within the vein itself and the thrombus was then completely removed by the use of streptokinase.  So the thrombosis itself played no role in his subsequent episode or his problem.


....



Q.  Dr. Strandness, how likely is it that the anatomic defect that you have identified in the wall of the vein was caused or substantially worsened by the effort thrombosis that Mr. Duby suffered in 1990?


A.  Well, I don't think that was worsened by the episode.  I think that was there in 1990.


Q.  All right.  What do you think the defect in the wall of the vein, as you can see it on x‑ray studies here - -  what do you think caused that defect?


A.  Well, I think it's repeated trauma to the outside of the vein over many, many years.  And then finally what happens is that the vein becomes narrowed enough and in a certain position the blood clotting occurs.  That's the factor.  That's what is currently thought.


....


Q.  [W]hen we deposed Dr. Sadighi in Massachusetts, he testified that it was possible that the first thrombus had caused damage either to the lining of the vein, or to the valves in the vein, to cause an increased risk for thrombosis sometime in the future.


My question to you is:  Do you have an opinion, to a reasonable degree of medical probability, as to whether damage to the inside lining of the right subclavian vein, or damage to valves in the right subclavian vein, by the 1990 thrombosis was a substantial factor in bringing about the 1992 thrombosis?


A.  Yes.  The damage to the vein is to the vein wall by repetitive trauma.  It's not because of the thrombosis.  The thrombus occurs because of the trauma to the vein wall.


Q.  All right.  Do you believe that damage to valves in the vein was likely to have been a substantial factor in bringing about the 1992 thrombosis?


A.  No.  Valves ‑‑ damage to the valves is not a significant problem in the upper extremity.  It is in the lower extremity, but not here.


Q.  Thank you.  So, as I understand your testimony, to a reasonable degree of medical probability neither damage to the valves nor damage to the inner lining of the vein was a substantial factor in bringing about the 1992 thrombosis?


A.  Correct.


....


Q.  Dr. Strandness do you have an opinion, to a reasonable degree of medical probability, as to whether, had Mr. Duby not had his 199[0] thrombosis, as to whether his risk in 1992 would have been any different?


A.  I don't think it would have been any different.

Id. at 8 ‑ 14.

Dr. Sadighi was also deposed.  He was asked:


Q.  Now understanding that the standard that we're using here is a reasonable degree of medical probability, do you find anything in . . . my letter to Dr. Strandness dated August 11, 1993, with which you disagree to the point that you would say to a reasonable degree of medical probability, I believe Dr. Strandness is wrong?


....


A.  No, I don't think I can say Dr. Strandness is wrong.  The only question I would have is that once a person is exposed to thrombosis, the chances of rethrombosis increases.


....

Sadighi Dep. at 15.


Defendants went on to pose two different set of circumstances about the formation of clots and the damage resulting.  One fact pattern described damage that predisposed the person to another clot.  The other fact pattern did not "cause any permanent scarring inside the vein."  Dr. Sadighi interrupted the question to state:


That is only hypothetical, because in actuality every time you form a clot in the vein, some damage is done to the vein.  There are valves in a vein and those valves usually get destroyed after a clot is formed, and destruction of the valve is a permanent problem.


Defendants went on to ask: "Are you prepared to say that had Mr. Duby not had the 1990 effort thrombosis, that what happened to him in August of 1992 wouldn't have happened."  He responded:  "No, nobody can say that he still has an underlying problem, which is an anatomical problem of compression of the vein between the clavicle and the first rib." Id. at 16 ‑ 17.


Dr. Sadighi was asked about Dr. Strandness's opinion regarding the relationship between the 1990 injury and the 1992 thrombosis.


Q.  You've read that Dr. Strandness has, at least the summary to which he's attested, that he believes to a reasonable degree of medical certainty that the 1990 event was not a substantial factor in bringing about the 1992 event.


A.  Yes, that's his view.


Q.  If Dr. Strandness was to say well, ‑‑ and this is obviously a hypothetical.  If he was to say, "Well, I've read Dr. Sadighi's deposition and I understand his views, that is that we can't be 100 percent certain as to what was going on inside the vein, and also I understand Dr. Sadighi's views as to the people who have once had a thrombus may be at increased risk for a subsequent thrombus.  Nevertheless let me hypothesize that.  To a reasonable degree of medical probability, I believe that it is more likely than not that he would have had what he had in 1992 even if he hadn't had the 1990 clot.  If Dr. Strandness was to take that position, would you feel that Dr. Strandness was making a mistake?


A.  No, I think he's correct to make that assumption.

Id. at 21 ‑ 22.


Later Dr. Sadighi testified about the results of the 1990 thrombosis.  He was asked: 

"Now, so as I understand your testimony, the first thrombosis caused damage to the valves and the intima?" He responded:  "Correct."  Id. at 26.


Dr. Sadighi was asked:


Q. Is it possible that the blood clot he suffered in 1992 was related to the residual of the blood clot he had in 1990 in that the scar tissue from the first blood clot was a precipitating factor of the second blood clot?


A.  I think we're talking about possibilities.  It is possible, but I can't be sure.  Had he had a venogram in 1990 than you could go back and make that kind of a judgment.  But not having a venogram, I honestly can't -  I don't know.

Id., at 37.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) states in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's treating physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


The parties only briefly discussed the application of the presumption of compensability in AS 23.30.120(a).  It is not clear if the presumption applies in determining whether an examination by our choice of physician is required under AS 23.30.095(k).


The Supreme Court has not had an opportunity to address AS 23.30.095(k).  In Young V. Tip Top Chevrolet, 4FA‑91‑427 (Alaska Super. Ct.) (Jan. 11, 1994), Judge Hodges reviewed the Board's decision denying an examination under AS 23.30.095(k).  In that case the employee's physician had concluded the employee's disability in 1990 was the result of his 1989 injury.  The Board found this raised the presumption, but Defendants' presented substantial evidence to overcome the presumption.  The Board then found the employee's physician's opinion was unreliable.  Accordingly, there was no medical dispute and an examination under subsection 95(k) was denied.


Judge Hodges chastised the Board for failing to consider the plain meaning of the statute, and weighing the evidence.  He stated:  "When an employee's treating physician's testimony  conflicts with the employer's IME testimony, the Board is not permitted to evaluate the merits of conflicting opinions.  Rather AS 23.30.095(k) requires the Board to order a second IME.  "He went on to say the Board "prematurely evaluated and rejected" the employee's physician's opinion.


Although Dr. Strandness and Dr. Sadighi agreed with each other in part, they also had differences of opinion.  Dr. Sadighi made it clear that he believes to a reasonable degree of medical probability that Employee's 1990 thrombus caused permanent damage to his valve and increased his risk of rethrombosis.  Dr. Sadighi testified that the first thrombosis caused damage to the valves and the intima.  Sadighi Dep. at 26.  While he is not "100 percent" certain that it was the 1990 thrombus which produced the 1992 condition, he believed it was possible.


Dr. Strandness believes the 1990 thrombus played no part in the 1992 condition.  Dr. Strandness testified that the problems Dr. Sadighi talked about are not a problem in the upper extremity.  He testified he believed the first thrombosis did not damage the valves.  In fact, Dr. Strandness thought there was no valve in the area of Employee's 1990 thrombosis.  If Employee's 1990 thrombosis had not been removed by lytic therapy, then he would agree with Dr. Sadighi that there would have been damage.  Because it was removed, he believes there was no damage.  Strandness Dep. at 20 ‑ 25.  We find Dr. Strandness's opinion conflicts with Dr. Sadighi's opinion.


The presumption does not apply at this stage and we are not considering the presumption.  However, in determining if there is a dispute, looking at the medical opinions in light of the presumption supports our decision that a dispute exists.  Because Dr. Sadighi talked about "possibilities" it is not clear whether he was testifying to a reasonable degree of medical probability.  However, if there is doubt about his testimony, we would have to resolve this doubt in the substance of Dr. Sadighi's testimony in Employee's favor. Miller v. ITT Arctic Serv., 577 P.2d 1044 (Alaska 1978).  We would find Dr. Sadighi's opinion does not overcome the presumption.  However, we would find Dr. Strandness's testimony overcomes the presumption.  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).
  Thus there is a dispute.


We find the physicians have conflicting opinions regarding the relationship of the 1990 injury to the 1992 condition.  This is a medical dispute regarding causation.  Under AS 23.30.095(k) this dispute requires an examination by our choice of physician.  We will refer this matter to a pre‑hearing officer to make the arrangements for this examination.


ORDER

AS 23.30.095(k) requires and examination by our choice of physician.  We refer this matter to a pre‑hearing conference officer to arrange the examination.


Dated at Anchorage, Alaska this 16th day of June,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ S. T. Hagedorn



S. T. Hagedorn, Member



 /s/ Patricia Vollendorf



Patricia Vollendorf, Member
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     �1 Employee's 1990 injury was compensable.  Under AS 23.30.120 Employee would enjoy the presumption that the subsequent condition and disability in 1992 was the result of the 1990 injury.� Baker v. Reed�Dowd Co., 836 P�2d 916 (Alaska 1992); Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145 (Alaska 1989).


     �The next step would be to determine if Employee has proven his case by a preponderance of the evidence.  In view of Dr. Sadighi's inconclusive testimony, it is doubtful Employee could prove his claim.  Dr. Sadighi’s testimony may not be sufficient to support an award. if we continued the analysis, it is doubtful whether there is a dispute.  Because of the court's ruling in Young and the statutory language, we conclude we may not weigh the evidence�and evaluate the merits of the conflicting opinions at this time.  Instead we must order an examination by our choice of physician.







