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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DICK H. FAHLSING, 
)



)


Employee, 
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9029940



)

ARCTIC NORTH SERVICES CO.,
)
AWCB Decision No. 94-0142



)


Employer,
)
Filed with AWCB Anchorage



)
June 17, 1994


and
)



)

ALASKA INSURANCE CO./AIAC,
)



)


Insurer,
)


  Respondents.
)



)

                                                                                        )


We heard this matter in Anchorage, Alaska on the employee's petition for modification of our March 29, 1994 decision.
  Attorney Michael J. Jensen represents the employee.  Attorney Tasha M. Porcello represents the employer and its insurer. The parties agreed to our deciding this matter based upon the written record and briefs.  The record closed on June 3, 1994, our first regularly scheduled hearing date at which the members of the original panel were available following the Superior Court's partial remand of May 12, 1994.


The employee, a forty‑seven‑year‑old mechanic, worked for the employer on the North Slope from May until October 1990.  In October 1990 he reported both a back injury and injuries to his wrists.  The back injury resulted in two surgical procedures.  Based on his back injury and resulting surgeries he was off work, and received temporary total disability compensation and medical benefits, from October 26, 1990 through February 11, 1992.


The employee sought additional compensation as a penalty for the insurer's alleged late payment of permanent partial impairment compensation.  We permitted the insurer to assert, as an affirmative defense, a claimed overpayment of temporary total disability compensation resulting from a miscalculation of his compensation rate and payment of temporary compensation after the onset of medical stability.  We found the insurer had paid $35,098.34 in permanent partial impairment compensation late and that the late payment justified the imposition of a penalty under AS 23.30.155(e) of $8,774.59. However, we permitted the insurer to offset a similar amount of the $36,528.10 in temporary total disability compensation we found the insurer had overpaid the employee.  The employee now seeks modification under AS 23.30.130.


ISSUES

1.  Should we modify our finding on the amount of temporary total disability compensation the insurer had overpaid?


 2.  May we modify our legal conclusion that additional compensation paid under AS 23. 30.155(e) may be offset against other compensation overpaid by the insurer?  If so, should we?


3.  Should we modify our decision by awarding attorney's fees, under AS 23.30.145(a), on the amount of additional compensation we allowed the insurer to offset against its overpayment of compensation?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1 . Modification of the amount of temporary total disability compensation overpaid.

AS 23.30.130(a) provides for modification of a decision and order on the basis of a change in conditions or a mistake in the determination of fact.  The employee asserts that we mistakenly found the insurer overpaid temporary total disability compensation in the amount of $36,598.10 rather than the correct amount of $35,223.53.  Our decision actually found the insurer overpaid a total of $36,528.10 based on 70 weeks of temporary total disability compensation.  Since the period of payment (October 26, 1990 to February 11, 1992) equals only 67 weeks and three days, our finding was based on a mistake of fact.  The employee's petition for modification of the overpayment finding to $35,223.53 is granted.


2.  Modification of the portion of our decision concluding that additional compensation  payable under AS 23.30.155(e) may be offset against other compensation overpaid.

As noted above, our authority to modify a decision and order rests on either a change in condition or a mistake in the determination of a fact.  The employee asserts no basis for modifying our decision which would meet those standards.  Rather, he simply contends our legal conclusion (that a liability for a "penalty" under AS 23.30.155(e) may be offset against an overpayment of temporary total disability compensation) was incorrect. we believe that such arguments are properly addressed through a petition for reconsideration under AS 44.62.540. In this case however the power to order reconsideration (which expires automatically 30 days after the mailing of a decision) expired 10 days after March 29, 1994.  For that reason alone we would conclude that this portion of his petition for modification of our March 29, 1994 decision and order should be denied and dismissed.


In our decision we stated, "The 'penalty' under AS 23.30.155(e) is described as an additional amount paid with the compensation owed.  We conclude that it is compensation for the purposes of the offset provisions [AS 23.30.155(j)].  Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1067 (Alaska 1991)."  The employee's only argument now is that, "Penalty [sic] under AS 23.30.155(e) are not compensation benefits payable to an employee.  As 23.30.155(e) provides for a penalty for purposes of punishing an insurance carrier who makes an improper or untimely payment of compensation benefits." His only supporting citation is Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1067 (Alaska 1991).  It is therefore our inescapable opinion that the employee has not so much prepared an argument as simply reversed our conclusion and sent it back to us.


In Croft v. Pan Alaska the Court concluded that attorney's fees were "Compensation" in the recovery of overpayment context of AS 23.30.155(j).  We continue to believe that the logic followed by the Court in that opinion justifies a conclusion that "compensation" as defined in AS 23.30.265(8)
 should and does include any additional amounts added due to the unexcused failure of an employer to make timely payments of compensation installments.  We also believe that conclusion is the only fair and consistent approach since we consider the "penalty" compensation for purposes of awarding statutory minimum.  Attorney's fees under AS 23.30.145(a) for obtaining the "penalty."  As well, we consider it compensation for purposes of issuing a default order under AS 23.30.170(a) should the additional "penalty" not be paid within 30 days after it becomes due. See, for example, McMillen v. M&M EnterPrises, AWCB No. 88‑0181 (July 13, 1988).


3.  Modification of our decision and order to include a fee award under AS 23.30.145 (a).


AS 23.30.145(a) provides in part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board . . . . When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


The employee correctly notes that we failed to discuss his request for an award of statutory minimum attorney fees, under AS 23.30.145(a), based on the additional compensation penalty for which we found the insurer liable.  We find that the insurer controverted the employee's entitlement to receive the additional compensation penalty which we awarded.  We conclude that under §145(a) an award of statutory minimum attorney's fees is appropriate.  We therefore conclude that modification of our decision and order to address that omission is appropriate and find the insurer liable for a fee in the amount of $1,024,59. ($1,000.00 x .25 = $250.00 + $7,774.59 x .10 = $774.59).  However, we conclude that no additional compensation actually is payable by the insurer because we find the attorney's fees may also be offset against the overpaid temporary total disability compensation.


We used the term "compensation" to describe the requested attorney's fees advisedly, based on the Court's holding in Croft v. Pan Alaska Trucking.  The Court held that overpaid attorney's fees were compensation which could only be recovered from unpaid compensation due.  We believe the converse of that holding is that the employee's attorney's fees here are compensation due from which overpaid temporary total disability compensation may be recovered. For the same reasons expressed in our earlier decision and order, we conclude that permitting the insurer to offset 100% of the amount against its overpayment is appropriate.


ORDER

1.  The employee's petition to modify the portion of our March 29, 1994 decision and order finding an overpayment of compensation in the amount of $36,528.10, to a finding of an overpayment in the amount of $35,223.53, is granted.


2.  The employee's petition to modify the portion of our March 29, 1994 decision concerning the offset of a penalty for late payment of permanent partial impairment compensation is denied and dismissed.


3.  The employee's petition to modify our decision and order of March 29, 1994 to include an award of statutory minimum attorney's fees based on the penalty for late payment of permanent partial impairment compensation is granted.  The insurer may offset 100% of the attorney's fee award, in the amount of $1,024,59, against its overpayment of temporary total disability compensation.


Dated at Anchorage, Alaska this 17th day of June,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie



Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Patricia A. Vollendorf



Patricia A. Vollendorf, Member



 /s/ Marc D. Stemp



Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dick H. Fahlsing, employee / petitioner; v. Arctic North Services Company, employer; and Alaska insurance Co./AIAC, insurer / respondents; Case No. 9029940; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 1994.



Brady Jackson III, Clerk

Rjr
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     �Fahlsing  v. Arctic North Services Co., AWCB No. 94�0072 (March 29, 1994).  We erroneously used AWCB Case No. 9029941 (which relates to another claim based on wrist injuries) in the caption of that decision. we consider the current petition, even though the employee appealed to the Superior Court, because the court granted the employee's motion for partial remand on May 12, 1994.


     �"'Compensation' means the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter."







