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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REGINALD V. WILSON,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8813817



)

FLYING TIGER LINE, INC.,
)
AWCB Decision No. 94-0143



)


and
)
Filed with AWCB Anchorage



)
June 17, 1994

KEMPER INSURANCE COS.,
)



)


Insurer,
)


  Petitioners.
)



)

                                                                                        )


We heard this petition for dismissal of the employee's claim in Anchorage, Alaska on April 7, 1994.  Attorney Frank Koziol represented the employer and its insurer.  The employee attended the hearing and paralegal Lloyd Barber represented him.  The record closed at the end of the hearing.


ISSUE

Does AS 23.30.110(c) require the denial of the employee's claim for medical benefits relating to a back injury?


SUMMARY OF EVIDENCE

The parties argued for and against the proposition that the employee's current claims for medical benefits must be denied under the provisions of AS 23.30.110(c).
  There were no disputed facts at hearing and we heard no testimony.  The employee injured his left leg in July 1988 while working for the employer.  He filed an application for adjustment of claim on August 29, 1988.  In that application he sought temporary total disability compensation.  He also checked blocks for unknown amounts of medical benefits, reemployment benefits, penalties, attorney's fees and costs.  The insurer filed an answer to the application.  It stated that temporary total disability compensation continued to be paid at an appropriate weekly rate.  It also stated medical benefits had been paid and no other benefits were owed.


At a November 15, 1988 prehearing conference the employee's attorney, Steven Sims, (who entered his appearance on behalf of the employee on November 11, 1988) agreed to a hearing on the employee's application.  The hearing was limited to the issues of a compensation rate increase, attorney's fees and costs.  Later, the parties submitted a "stipulation for dismissal with prejudice of the employee's August 29, 1988 application for adjustment of claim."  In the stipulation the parties stated that the employee had "filed an application for adjustment of claim dated August 28, 1988, requesting various benefits." They noted the issues set forth in the prehearing conference notes and agreed to a specific compensation rate.  They concluded, "Employee, through his attorney, has requested that his application . . . for a compensation rate change be dismissed with prejudice. . . ."  Without additional explanation, a board panel ordered on November 30, 1988 that the "employee's application for adjustment of claim dated August 29, 1988, is dismissed with prejudice."


Sims later withdrew from the employee's representation.  Attorney Michael Flanigan entered his appearance on the employee's behalf on March 9, 1989.  On June 28, 1989 the insurer filed, for the first time, a board‑prescribed controversion notice.  In it, the insurer denied liability for the costs of chiropractic care from Bruce A. Kniegge, D.C. and any treatment of the employee's back condition.  On September 29, 1989 the insurer filed a second controversion notice on a prescribed form.  It denied liability for cancellation charges assessed for counseling sessions missed by the employee.


On June 27, 1991 attorney William J. Soule entered his appearance on behalf of the employee.  He filed an application for adjustment of claim and an affidavit of readiness for hearing on that application the same day.  The application sought payment of medical costs relating to treatment of the employee's back, permanent partial impairment compensation, interest, attorney's fees and costs.  The insurer answered that application, on July 3, 1991.  In its answer the insurer denied liability for the costs of any medical benefits related to the treatment of the employee's back condition.  At a prehearing conference, held on July 22, 1991, attorney Soule withdrew from further representation of the employee on the claim.


At the same prehearing conference, Barber entered his appearance on behalf of the employee.  He stated his intention of filing an amended application for adjustment of claim.  He did so on August 21, 1991.  That application sought temporary total disability compensation, a compensation rate increase, and a penalty.


The insurer answered the application denying liability for the costs of chiropractic treatments provided the employee by Dr. Kniegge.  It also denied a portion of Dr. Lippert's bill.  The insurer alleged that the bill, for a total of $41.50, represented what the insurer described as a cost associated with the employees attempt to obtain from Dr. Lippert a second opinion on the rating of the employee's permanent partial impairment.  Another prehearing conference took place on September 23, 1991.  At that conference Barber described the issues as entitlement to temporary total disability compensation, an increased compensation rate, penalty, and costs of treatment by Drs. Lippert and Kniegge and a hospital in Washington.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110 provides in part:


  (a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.


. . . .


  (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


Our regulations provide for commencing proceedings "by filing a written application or petition."  8 AAC 45.050(a).  An application "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."  8 AAC 45.050(b)(1).


The insurer relies on the provisions of AS 23.30.110(c) to argue that the employee's claim for certain medical benefits related to a back condition must be denied.  That provision is triggered by the passage of time (two years) after "the employer controverts a claim on a board‑prescribed controversion notice."  The critical issue here is the definition of the term "claim."   The insurer argues that the term "claim" is not limited to applications for adjustment of claim and petitions.  It argues that the medical reports and bills it received from medical providers in 1989 constituted claims for those benefits.  Since the employee did not request a hearing within two years after the filing of the controversion notices those claims should be dismissed.


In previous decision and orders we have explained our belief that it is necessary to construe the term "claim" similarly in the context of both AS 23.30.105 (statute of limitations for filing claims) and AS 23.30.110(c) ("no‑progress" rule).  See, Blaylock v. Steel Engineering and Erection, AWCB No. 88‑0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987).  We agree with the reasoning panels.  The Thornton panel stated:


AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.


AS 23.30.105(a) provides:


The right to compensation for disability under this chapter is barred unless a claim is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. [T]he right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of last payment. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


AS 23.30.105 defines the "Time for filing of claims."  A claim is filed when a written application is submitted to the board. 8 aac 45.050(a).


. . . .


Accordingly, we find that a claim for purposes of §110(c) is normally an application for benefits.  It is something in addition to a notice of injury.

Thornton, at 3‑4. (Footnotes omitted).


The Blaylock panel also stated at page 3:


We again conclude that "claim" for the purposes of AS 23.30.110(c) means some filing in addition to a notice of injury under AS 23.30.100(a) if we were to consider a notice of injury a "claim" under subsection 110(a) there would be no real need for both subsection 110(a) and subsection 105(a).  Moreover, significant confusion would result in deciding which limitation period applied in a particular case.


Applying AS 23.30.110(c) those panels reached the same conclusions as others called upon to consider the existence of a claim for purposes of determining a petition to dismiss a claim under AS 23.30.105. In Qualls v. Carr‑Gottstein, AWCB No. 83‑0021 (January 27, 1983) and Routh V. Glacier State Telephone, AWCB No. 889‑0238 (September 7, 1989) the panels concluded a notice of injury is not a claim.  The result in Qualls and a recent case concluding that no claim had been filed was a denial of a petition to dismiss a claim under AS 23.30.105. See, Horton v. Nome Native Community   Enterprises, AWCB No. Unassigned (May 26, 1994).


We are not aware of a determination of this question by our Court.  However, in Summers v. Korobkin Construction, 814 P.2d 1369 (Alaska 1991) the Court did address the meaning of the term "claim."  The Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim and that the procedure on claims is established in AS 23.30.110.
  Once having filed a claim, then, an injured employee has certain procedural rights and obligations.


The definitional section of our regulations states, "'claim includes any matter over which the board has jurisdiction."  "We agree with the other cited panels that a "claim" is some sort of filed request for benefits and that a notice of injury is not a "claim." We consider the insurer's argument, that medical reports and associated bills for medical treatment are indeed "claims" subject to the constraints of §110(c), in that light.  We conclude that they are not "claims."


AS 23.30.095(c) provides in part:


A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.


We have prescribed Form 07‑6102, the Physician's Report.  Its instructions direct the care provider to submit the form and associated bills to the insurer.  Our regulations provide that treatment bills are due and payable within 30 days after receipt of the bills and the Physician's Report. 8 AAC 45.082(d).


We conclude §95(c) establishes notice of injury and treatment (the Physician's Report) as a necessary predicate to a successful claim for payment of medical benefits.  In that regard we consider it similar to the Report of Occupational Injury or Illness used to give notice of injury under §100.  We conclude, for that reason, that a Physician's Report and associated billing is not a claim.  It is only notice to the insurer of the provision of health care treatments and the costs of those treatments.  Once received, the insurer has to pay them or file a controversion notice as it would any other type of compensation payable without an award.  Here, the insurer controverted the payment of properly documented medical bills, so the employee must file a claim to obtain them.  If the employee files a claim the insurer must file a controversion notice to start the provisions of §110(c) running.


Based upon the undisputed facts, we find that the employee first filed claims for the medical benefits
 for which the insurer now seeks dismissal on June 27 and August 21, 1991.  We find the insurer controverted those benefits on the prescribed form after receiving notice of the treatments but prior to the filing of a claim.  We find the insurer did not controvert the employee's claims for those benefits after their filing.  We conclude, therefore, that the provisions of AS 23.30.110(c) do not apply to those claims because the claims have not been controverted.  For that reason the insurer's petition for dismissal of those claims under AS 23.30.110(c) must be denied and dismissed.


ORDER

The insurer's petition to dismiss the employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of June,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ paul F. Lisankie



Paul F.Lisankie, Esq.



Designated Chairman



 /s/ Florence Rooney



Florence Rooney, Member



 /s/ Patricia A. Vollendorf



Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Reginald V. Wilson, employee / respondent; v. Flying Tiger Line, Inc., employer; and Kemper insurance Cos., insurer / petitioners; Case No.8813817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June,  1994.



Flavia Mappala, Clerk
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     �Earlier, there had been a suggestion that the employee's claims should be denied entirely.  The insurer clarified its position at hearing.  It argued that the only claims barred would be those benefits denied in its controversion notices. Earlier, there had been a suggestion that the employee's claims should be denied entirely.  The insurer clarified its position at hearing.  It argued that the only claims barred would be those benefits denied in its controversion notices.


     �A year later, the provision of AS 23.30.105 allowing claims to be filed within two years after the last payment of compensation was amended.  The amendment now permits filing within two years after the last payment of compensation under §§180, 185, 190, 200, and 215.


     �The Court applied the version of AS 23.30.110 from the 1988 amendments to the Act.  Arguably, that version did not apply to Summers' claim since his injury occurred prior to the July 1, 1988 effective date of the 1988 amendments.  Section 48, ch. 79, SLA 1988.  However, the injury underlying the claim here took place after the effective date and §110(c) as amended clearly applies.


     �As stated earlier, we understood the insurer's argument as a challenge only to the employee's current claim for medical benefits previously controverted.  We did not understand the insurer to be making an argument based upon Alaska Air Guides v. Wyzenbeek, 1JU�90�853 Civil (Alaska Super.  Ct.  September 16, 1991).  We respectfully disagree with the rationale in that opinion.  There the employee filed a claim for a compensation rate increase which resolved without a hearing.  The employer later filed notice of controversion of all benefits.  The court held that, since the claim for a compensation rate increase had been filed prior to the employer's controversion of all benefits, AS 23.30.110(c) applied and the employee had to request a hearing within two years of the controversion date.







