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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILFRED FIELDS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9123415



)

DOYON DRILLING,
)
AWCB Decision No. 94-0152



)


Employer,
)
Filed with AWCB Fairbanks



)
June 24, 1994


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                 )


The employee's appeal of the Reemployment Benefits Administrator's (RBA) opinion, finding the employee ineligible for reemployment benefits and his petition for a protective order was heard at Fairbanks, Alaska on May 26, 1994.  The employee was represented by attorney Chancy Croft; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee was injured on September 16, 1991 while working for the employer.  The issue we must decide is whether the RBA abused his discretion in concluding the employee is ineligible for reemployment benefits.  In his March 16, 1994 letter he stated:


An informal rehabilitation conference was held on March 7, 1993.  The purpose was to resolve the issue regarding Mr. Fields selection of a rehabilitation specialist beyond the limits imposed by AS 23.30.014(g).[sic] The facts of this case did not fall under AS 23.30.041(n) and therefore an informal conference was held instead of a formal rehabilitation conference.


Debra Fitzgerald of the Croft Law Office was present and represented the employee.  Participating telephonically was [sic] Mr. Fields and Michael McConahy, attorney for the employer.  Pursuant to AS 23.30.041(g) the employee requests assignment of a rehabilitation specialist for purpose of plan development.


Employee was determined eligible for benefits on June 28, 1993 and acknowledged that he received his eligibility notice and the forms to select a specialist.  Employee believed his reemployment benefits were being handled by Connie Olson, the rehabilitation specialist who submitted his eligibility evaluation.  Croft Law Office submits a letter dated July 9, 1933 [sic] showing settlement negotiations were being discussed between the [sic] Mr. Croft and Michael McConahy.  For these reasons Employee believed he was involved with rehabilitation.


Employer notes Employee was represented by an attorney at the time of the eligibility notice.  Employer's controversion notice dated January 13, 1994 states: "Implied Waiver based on Statute AS 23.30.041(g)."  Employer states Employee is not entitled to reemployment benefits because he did not select a rehabilitation specialist.


Employee was found eligible and selected rehabilitation specialist Dan LaBrosse on February 10, 1994.  Mr. LaBrosse was selected 227 days after the notice of eligibility was mailed.  Allowing three days for mail and 10 days to select a specialist, Mr. LaBrosse was selected 214 days late.  Employee was represented by attorney Croft at the time of eligibility notice and all the parties were copied with the eligibility letter.  A compensation report shows Employee received rehabilitation wages from 8/5/93 to 1/13/94.  For over five months the Employee received these wages.


I find that under AS 23.30.041(g) I cannot assign a rehabilitation specialist because the time limits of the statute and regulation have been exceeded.  Further, there are no unusual and extenuating circumstances to show why the employee failed to select a rehabilitation specialist.


At the beginning of the instant hearing, the parties stipulated that the employee testified during the March 7, 1994 informal hearing before the RBA, as follows:


1.  During the spring of 1993, Mr. Fields worked with vocational specialist, Connie Olson concerning his eligibility for reemployment benefits.


2.  During June 1993, Mr. Fields received something in the mail from the Workers' Compensation Board notifying him that he was eligible for reemployment benefits.


2.(sic]  Within 10 days after learning of his eligibility for reemployment benefits, Mr. Fields contacted Connie Olson to ask her to work with him on his reemployment plan.


3.  Ms. Olson promised to contact Mr. Fields within 30 days.


4.  When more than 30 days had gone by, Mr. Fields called Ms. Olson again.  He told her that he wanted her to do his reemployment plan.


5.  Ms. Olson told Mr. Fields that the vocational rehabilitation company for which she worked was moving its offices, and that she would get something in the mail to him.


6.  Mr. Fields never heard from Ms. Olson again.


7.  In the meantime, Mr. Fields received a copy of a letter from the insurance company's lawyer to his own lawyer, suggesting settlement of the claim.


8.  From the letter, Mr. Fields had the impression that the insurance company was not interested in giving him reemployment benefits.


9.  The first time that Mr. Fields learned that Ms. Olson did only eligibility evaluations was in the [sic] February 1994.  Immediately thereafter, he selected another vocational specialist from a list which was sent to him on his request.


10.  Mr. Fields tried to do what he understood to be necessary in order to get reemployment benefits.


11.  Mr. Fields did not intend to give up his right to reemployment benefits.


12.  At all times pertinent to the issue of Mr. Fields' entitlement to reemployment benefits, Mr. Fields was represented by counsel.


13.  The parties agree that Mr. Fields did testify to items #7 and #8 but note the employer does not agree that the letter in question is admissible for any purpose.


The employee contends the RBA abused his discretion and that his decision should be reversed.  First, the employee asserts that he selected Ms. Olson to prepare his reemployment plan and only later learned that Olson prepared only eligibility evaluations.  Additionally, he contends we have no authority under AS 23.30.041(g) to terminate an injured workers' entitlement to reemployment benefits for failure to timely designate a vocational specialist.  Finally, he contends we cannot conclude he waived his rights to reemployment benefits, because his intentions were and actions show the reverse; he tried to preserve these same rights.


The defendants counter that the legislative intent was clearly to speed up the process in order to produce more successful outcomes from that experienced prior to the July 1, 1988 amendments to the Alaska Workers' Compensation Act.  Since the employee dramatically violated the 10‑day notice requirement, the defendants reason, the RBA’s decision denying benefits should be affirmed.


Concerning the employee's request for a discovery protective order, the defendants seek unlimited access to the employee's medical and social security records.  The employee seeks to limit such discovery to "medical and social security records from September 16, 1989 through the present" relating to treatment of the right arm and/or back."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Generally, the RBA's findings of fact will be upheld, absent a showing of an abuse of discretion.  AS 23.30.041(d).  In Sheehan v. University Of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as ,issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk V. Lind, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions. Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB No. 91‑0392 (December 11, 1991).


The heart of the issue in this case concerns the statutory interpretation of AS 23.30.041(g) .  Accordingly, we also independently consider its meaning.  See Yahara v. Construction and Rigging Inc., 851 P.2d 69, 72 (Alaska 1993).


AS 23.30.041(g) provides:


Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan.  If the employer disagrees with the employee's choice of rehabilitation specialist to develop the plan the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist.  The employer and employee each have one right of refusal of a rehabilitation specialist.

(Emphasis added.)


In interpreting this statute, we look to "the language of the statute construed in light of the purpose of its enactment." Yahara, 851 P.2d at 72, quoting J&L Diversified Enter. v. Municipality of Anchorage, 736 P.2d 349, 351 (Alaska 1987).  We must "neither modify nor extend a statute if its language is unambiguous and expresses the legislature's intent, and if its legislative history reveals no ambiguity."  Yahara, 851 P.2d at 72, citing Alaska Public Employees Ass'n v. City of Fairbanks, 753 P.2d 725, 727 (Alaska 1988).


The House Judiciary Committee sectional analysis for SB 322, April 6, 1988, describes the major legislative purposes behind amending the vocational rehabilitation provisions in AS 23.30.041. Section 10 of the analysis reads in part:


1)  Under this section the system is no longer mandatory.  Thus, an employee who is eligible for rehabilitation benefits may elect whether or not to receive them.  If he/she opts for rehabilitation, the employer is obliged to provide rehabilitation benefits.  The purpose of this change is to reduce the use of rehabilitation services for people most likely to benefit from those persons who truly desire and need them.


2)  Under this section an employee who opts for rehabilitation may, in the first instance, select the rehabilitation specialist who will help the employee develop and implement a reemployment plan.  The purpose of this change is to encourage employees to cooperate fully in their own rehabilitation and to minimize disputes that result under the present system because employees often distrust specialists chosen by the employer.  On the other hand, to prevent selection of unqualified or biased specialists, the administrator may select the specialist from a list of qualified specialists if the employer objects to the employees selection.


3)  This section establishes short but adequate time lines for each step in the rehabilitation process.  Although the current law purportedly requires early evaluations, because it also establishes permanent disability, a status normally determined after the healing period, as an eligibility requirement, early rehabilitation referral has been discouraged.  The purpose of this change is to encourage early rehabilitation intervention based on the conclusions of all known rehabilitation studies that early rehabilitation is much more likely to result in return to work than later efforts.


. . . . 


The overall goal of these changes is to promote a prompter, more efficient, more cost‑effective, successful, and less litigated rehabilitation system.


The legislative history behind the 1988 amendments shows a primary interest in speeding up the process.  Accordingly, we find it is inconsistent to interpret AS 23.30.041(g) as allowing an employee, who was represented by legal counsel, to pick a rehabilitation specialist in this case 214 days after being notified of eligibility.  Instead, we find both the mandatory language of AS 23.30.041(g) and the legislative history behind the restructuring of the rehabilitation provisions in 1988 compel the conclusion that an employee normally must give notice of his selection of a rehabilitation specialist within ten days of notice of eligibility or else lose the chance to obtain reemployment benefits.


In Low v. Phoenix Seafoods, Inc., AWCB No. 94‑0075 (March 30, 1994), one of our Southcentral panel majorities concluded that, absent a showing of prejudice, a 162‑day delay in selection of a specialist did not constitute a waiver of reemployment benefits under AS 23.30.041(g). The dissenting board member in Low, apparently relying, in part, on Wausau Ins.  Companies v. Van Biene, 847 P.2d 584, 588 ‑ 589 (Alaska 1993), concluded that Low had impliedly waived his right to reemployment benefits, due to neglect, and his claim was barred by equitable estoppel.  The dissenting member stated at page 12 of the Low decision:


I believe a reasonable person would conclude that Employee's failure to respond for over five months, after being told to select a specialist in 10 days, constitutes an assertion of a position.  I would find Defendants have been prejudiced because they will now have to pay benefits under subsection 41(k) if Employee selects a specialist.  If Employee had timely made a selection, all or at least a part of his benefits while he was developing and participating in a plan would have been covered by his permanent impairment benefits.


We believe that the finding of prejudice described by the dissent in Low is even more appropriate in this case.  Despite being represented by legal counsel, the employee delayed giving the defendants notice of his choice over a seven‑month period and until after his subsection 41(k) benefits had been exhausted.  We find that this delay has prejudiced the defendants such that the employees renewed claim for reemployment benefits should be denied due to implied waiver.  Accordingly, we find the RBA's conclusion that the employee has waived reemployment benefits is correct and must be affirmed.


With respect to the employee's petition for a protective order seeking to limit the scope of discovery of medical records, we have reviewed the nature and history of the employee's claim.  The employee's workers' compensation claim stems from an accident in which a large chunk of ice struck the employee in the right upper arm while he was working for the employer.  In addition to the right arm injury, available medical records show that since the accident, the employee has complained of:  back pain, for which he had a laminotomy and discectomy; pain which radiated down into the left leg and foot, for which he had some type of nerve surgery; and that he had a large lump which has been surgically removed since the accident, on the back of his upper left thigh.  According to the defendants, they possess medical notes which show the employee was injured at work in 1989, when his left leg was caught and squeezed between two pipes.


In his January 21, 1994 application for adjustment of claim, the employee requested an award of temporary total disability (TTD) and permanent total disability (PTD) benefits from September 11, 1993 and continuing.  Under AS 23.30.107, an employee who seeks benefits under the Act is required to provide written authority so that the employer can obtain "medical or rehabilitation information relative to the employee's injury."


We have consistently held that the use of the word "relative" found in AS 23.30.107:


should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets that test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until the opportunity to review it has been provided.

Green v. Kake Tribal Corp., AWCB No. 87‑0149 (July 6, 1987).  We have also concluded that "relative to the employee's injury" means that the information "need only have some relationship or connection to the injury." Carver v. Sunrise Bakery, AWCB No. 89‑0148, p.3 (June 14, 1989).  The reason for providing such a broad interpretation of the term "relative" is as follows:


We have ruled that it is important that employers be permitted to investigate workers' compensation claims so they can properly administer and litigate the claims.  If the information sought appears to be "relative," the appropriate means to protect an employee's right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer's ability to discover information that may be relative to the injury.

Id. (cites omitted).


In short, we find the employee's entire medical record is relevant to determine whether any portion of his present complaints are substantially associated with his claims for TTD and PTD.  If the employee remains concerned that irrelevant and embarrassing information may become part of our permanent records, we direct the parties to use the procedure set out in Carver at page 3:


In order to protect Employee's right of privacy and exclude the filing of irrelevant and embarrassing information in our public records, we direct Defendants to serve Employee with a copy of any information they obtain as [a] result of the above releases at least 20 days before the information is filed with us.  Employee has 10 days from the date of service to object on the basis of relevancy or privacy to the information being filed with us.  If the Employee timely objects, Defendants must not file the information with us until a prehearing has been held to determine whether the evidence should become a part of our public records.


Concerning the defendant's request for release of the entire social security file, after considering the benefits requested, we again conclude the request is reasonable.  For example, if the employee has filed for social security benefits associated with this injury, the defendants may be entitled to a social security offset pursuant to AS 23.30.225(b).  Additionally, social security records may contain information on medical records regarding previous injuries which may have a bearing on this claim.  In sum, given the employee's claim for permanent total disability benefits, we find unrestricted access to his social security records is appropriate.  In order to protect the employee's privacy and to exclude the filing of irrelevant and embarrassing information in our files, we direct the parties to comply with the procedure cited above in Carver.


ORDER

1.  The RBA's March 16, 1994 decision denying eligibility for reemployment benefits is affirmed.


2.  The employee's petition seeking a protective order limiting the scope of medical and social security record discovery is denied.

Dated at Fairbanks, Alaska this 24th day of June, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred F. Brown



Fred G. Brown



Designated Chairman



 /s/ Ray Kimberlin



Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wilfred Fields, employee / applicant; v. Doyon Drilling, employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9123415; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of June, 1994.



Cathy D. Hill, Clerk
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