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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID G. NIXA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8416871



)

MAMMOTH OF ALASKA, INC.,
)
AWCB Decision No. 94-0154



)


Employer,
)
Filed with AWCB Anchorage



)
June 27, 1994


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurers,
)


  Defendants.
)



)

                                                                                        )


We heard this matter on April 22, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  Mammoth of Alaska, Inc. and its insurer, Fireman's Fund Insurance Co.  (Fireman) were represented by attorney Richard L. Wagg.  Mammoth of Alaska, Inc. and its insurer, Eagle Pacific Insurance Co. (Eagle) were represented by attorney Elise Rose.  The record closed at the conclusion of the hearing on April 22, 1994.


ISSUES

1.  Are the claims against Eagle barred by AS 23.30.100 for failure to give written notice within 30 days of injury? 


2. Is Eagle or Fireman liable for the employee's compensation and benefits under the "last injurious exposure" rule? 


3. Is the employee entitled to an evaluation for a rehabilitation plan?


4.  Is the employee's attorney entitled to actual attorney's fees and costs?


SUMMARY OF THE EVIDENCE

On July 28, 1984, Nixa, a truck driver for the employer, was injured while unloading heavy boxes of fish.  On the report of injury form the employee filled out on July 30, 1984, he noted that the injury was to his neck and upper back.  At this time the employer's workers' compensation insurer was Fireman.  Shortly after this incident, the employee saw Adrian Barber, D.C., complaining of pain in the mid‑thoracic spine, cervical spine, and right scapula.  On a periodic basis, Dr. Barber treated Nixa with chiropractic adjustments until October 1991.


On August 8, 1984, Nixa saw Janice M. Kastella, M.D., stating he had increased pain on the right side of his neck and down his back to the mid‑low back.  This pain was radiating down the right arm to the elbow and right leg to the knee.  Cervical spine films showed some very early degenerative changes.  The doctor's impression was, "Primarily muscle spasm.  Questionable radiculopathy."


On October 3, 1988, the employee was seen by J. Paul Dittrich, M.D., an orthopedic surgeon, with complaints of pain and stiffness in the right shoulder and tingling involving the fingers.  Upon examination, the doctor found marked tenderness over the lateral condyle of the right elbow and pain on extension of the wrist and over the anterior shoulder.  Cervical spine revealed mild degenerative changes at the CS‑6 level.  Dr. Dittrich's diagnosis was tendinitis of the right elbow and right shoulder.


On November 29, 1989, Nixa's condition was evaluated by J. Michael James, M.D., a physical medicine and rehabilitation specialist, regarding his right elbow pain.  Dr. James noted that during the past year under Dr. Dittrich's care, the employee had undergone a course of physical therapy as well as corticosteroid injections on an average of every three months.  The doctor performed an examination and noted mild generalized impairment of range of motion of the neck, and hypesthesia in the dorsal aspect of the right hand.  With respect to strength, Dr. James found reduced strength in the right arm due to elbow pain and normal strength in the right arm.  Electordiagnostic studies revealed recurrent right lateral epicondylitis.


On January 5, 1990, Dr. Dittrich performed an extensor tendon release and excision of annular ligament of the right elbow.


At Dr. Dittich's request the employee was seen by Dr. James again on September 4, 1990 for another examination and electromyography (EMG) relating to the right elbow.  On examination, the doctor noted some mild symmetrical restriction of range of motion of the neck though there was no specific tenderness.  Sensation was normal in both arms and strength was normal and reflexes were intact.  The EMG indicated improved right radial sensory velocity across the elbow, motor latency was normal, and motor nerve conduction velocities were normal.


At his last visit to Dr. Barber on October 2, 1991, the employee's complaints included mid‑thoracic, cervical and low back pain returning and constant throbbing headache.  The cervical pain was across the spine, mostly on the right, with burning and tension between the shoulder‑blades and radiating down the left arm to the elbow.  The low back pain was described as being sharp, centered and radiating down both legs to the knees and sometime to the ankles.


In October 1991, Eagle became the employer's workers' compensation insurer.


In a letter to Fireman dated November 19, 1991, Dr. Barber compared 1984 and 1991 x‑rays and noted progressive changes at the C‑6 and L‑5 levels.  He thought the changes were significant and permanent and related to the 1984 injury.  In a "To Whom It May Concern" letter dated March 4, 1992, Dr. Barber stated, "I have reviewed all of Mr. Nixa's treatment records and have not found any new injuries since the accident of 7‑28‑84.  There is no noted evidence of aggravation to the original injury."


The employee filed an application for adjustment of claim (dated November 21, 1991) on January 28, 1992 requesting payment of Dr. Barber's bill of $225.00 and future medical expenses relating to the 1984 injury.  This application stated the body parts affected were the "neck, right side of back and middle of the back.  " Nature of the injury was listed as "neck, and back, always in pain."  This application was followed by a second which was filed on April 1, 1992 (dated March 31) again requesting payment of Dr. Barber's bill.  Permanent partial disability (PPD) benefits were also marked with the notation "(preserved)."  Body parts affected were the "back and neck" and the nature of the injury was claimed to be "mid‑thoracic and right cervical."


On May 4, 1992, Nixa saw Thomas P. Vasileff, M.D., an orthopedic surgeon, for neck and mid‑back problems.  Upon examination, the doctor noted that the employee's major problem was in the low neck and between the shoulder‑blades.  He documented full range of motion of both shoulders.  His diagnosis was degenerative disc‑type syndrome, cervical spine with osteoarthritis and bilateral carpal tunnel syndrome.  Dr. Vasileff prescribed physical therapy which the employee pursued.  The doctor recommended a magnetic resonance image (MRI) of the neck and low back.  MRI's taken on July 4, 1992, showed focal changes at the C‑ 6 level and degenerative changes at the L3‑4, L4‑5, and L‑5 levels.  After reviewing these films, the doctor stated in his report of July 29, 1992, that the employee could continue on at his occupation as a truck driver.  However, he recommended Nixa get into another occupation within the next five to ten years.  He concluded, "Certainly he's not in any immediate danger to himself, but I think continuing working as a truck driver for 5 to 10 or 20 years will continue to cause him more deterioration of his neck and low back."


Upon Dr. Vasileff's referral, Nixa saw Robert Fu, M.D., a physical medicine and rehabilitation specialist, on September 1, 1992.  The employee related neck pain to the 1984 accident.  He also reported neck and lumbar pain was present when driving.  Upon examination, Dr. Fu noted that range of motion was full, including shoulder mobility. The doctor suggested Nixa see Davis C. Peterson, M.D., for a surgical opinion on the neck.  On September 23, 1992, Dr. Fu did electrical studies.  He found no radiculopathy, mild carpal tunnel syndrome.  On examination, the doctor found pain and local tenderness with full range of motion of the left arm which he referred to as "shoulder arthritic problems."  
On October 6, 1992, Nixa was seen by Dr. Peterson for a second opinion.  After a review of the employee's medical history and performing a physical examination, the doctor assessed: 1) chronic headaches and neck pain, 2) no clinical or electromyography (EKG) evidence of radiculopathy; and 3) cervical spondylosis, focal at C‑6 with early sagittal stenosis.  He recommended a conservative treatment approach.  Dr. Peterson also advised the employee change his occupation as truck driver because exposure to vibration was, in his opinion, a known risk factor.


On October 27, 1992, Dr. Peterson performed a cervical evaluation and gave Nixa a permanent partial impairment whole body rating of 21%.


On October 30, 1992, the employee saw Dr. Peterson again reporting that with snow shoveling and exertion of modest intensity he experienced some bilateral shoulder pain with radiation into the neck and distally down to the forearm, particularly severe on the left side.  The doctor diagnosed impingement of the left shoulder and recommended a discogram of the neck.  The subacromial space on the left side was injected for diagnostic and therapeutic purposes.  On December 24, 1992, Dr. Peterson read the discogram which correlated symptoms from his neck from the C‑6 level.


On December 12, 1992, Dr. Vasileff signed an affidavit stating in part:


It is my opinion, to a substantial degree of medical certainty, that the vibration endured by Mr. Nixa as a driver is a substantial factor in the worsening of the degenerative disc condition of his cervical and lumbar spine.  It is further my opinion, based upon my review of his medical records and evaluation of him, that his condition has become substantially worse over the course of the last year.


On March 2, 1993, Fireman filed a petition joining Eagle as a party defendant.  Fireman asserted the last injurious exposure rule applied to the facts in this claim.  The petition also noted, Employee's continued employment with the employer substantially aggravated and accelerated his neck injury."


On April 11, 1993, Dr. Peterson performed a left shoulder arthroscopy with arthroscopic acromioplasty and subacromial bursal debridement.


In a letter to Fireman's claim's representative dated April 13, 1993, Dr. Peterson related the employee's left shoulder problem to the 1984 accident.  He stated it was either a separate injury from the neck injury or modification of normal activities secondary to the cervical spondylosis and referred pain.


In a report dated July 28, 1993, Dr. Peterson stated Nixa would be sent to Seethaler Physical Therapy for impairment measurements of the left shoulder.  Based on Seethaler Physical Therapy's report dated August 2, 1993, the employee was given a permanent partial impairment rating of 5% of the whole person.


At Eagle's request, Shawn Hadley, M.D., performed a medical evaluation of Nixa on October 13, 1993.  She reviewed the employee's medical records, obtained a history, performed a physical examination, and read the employee's deposition as well as those of Drs. Vasileff and Peterson. In her report, the doctor's principal findings included: 1) the neck was not medically stable; 2) while Nixa had restrictions in his lumbar range of motion and mild degenerative disc disease, there was no indication those conditions were work‑related; 3) the left shoulder problem was not related to the 1984 injury; 4) the employee was employable; 5) there was no indication of a work‑related injury or symptom or condition change between October 1991 and may 1992; and 6) there was no indication that Nixa ongoing truck driving between May and October 1992 had aggravated his neck or back conditions.


Since there was a medical dispute regarding determination of causation and other matters between employee's attending physician, Dr. Peterson, and employer's medical evaluator, Dr. Hadley, an independent evaluation was conducted by Douglas G. Smith, M.D., an orthopedic consultant, pursuant to AS 23.30.095(k) on January 25, 1994.  In a report filed on February 11, 1994, Dr. Smith went through Nixa's complete medical history and interviewed and examined him.  His principal conclusions were: 1) the employee most likely suffered a neck injury on July 28, 1984 which has caused progressive problems over the years; 2) no indication he suffered a back injury on July 28, 1984 or specifically thereafter; 3) the left shoulder impingement problem was not the result of the result of the 1984 incident or any subsequent work‑related injury; and 4) no objective evidence of change or progression in the employee's conditions between October 1991 and May 1992.


Nixa testified that since the 1984 accident, he has had constant pain in his neck and back.  The left shoulder pain, he explained, began to bother him a couple of months later.  He said things in those areas just never got better with time.  The employee stated he never filed a claim against Eagle because he never injured himself after October 1, 1991.  Nixa testified he does not believe he could or should return to work as a truck driver because of his condition.


A compensation report filed by Fireman on October 8, 1993 reflects that it accepted Nixa's claim, paid medical benefits in the amount of $10,150.20 and temporary total disability (TTD) benefits from July 29, 1984 to August 26, 1984 and from August 27, 1992 to September 22, 1993 in the amount of $33,175.02.  That report also states that while benefits were controverted in August 1992, it subsequently continued paying TTD benefits under reservations of rights.


At page 10 of its hearing memorandum, Eagle asserts that it has paid Nixa $8,834.12 in medical costs and in excess of $9,800.00 in time loss benefits.  No compensation reports have been found to document this assertion, however.


Except for the periods of temporary total disability noted above, the employee continued working as a truck driver for the employer and its successor from the date of injury until August 1992.


On April 20, 1994, Croft filed an affidavit of fees and costs itemizing the hours expended as well as the extend and character of the work performed.  Wagg objected to Croft's request on the basis the affidavit was not filed at least three working days before the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Notice under AS 23.30.100.


AS 23.30.100 provides in pertinent part:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)  The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on his behalf, or in the case of death, by a person claiming to be entitled to compensation for the death or by a person on his behalf.


. . . . 


(d)  Failure to give notice does not bar a claim under this chapter


(1)  if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2)  if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3)  unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The record clearly reflects Nixa did not file a written notice of injury with respect to his employment with Eagle.  He also never filed a claim against Eagle.  He consistently maintained his neck, shoulder and back problems resulted solely from the injury he suffered in July 1994 while working for Fireman.  It follows, therefore, that Nixa did not offer any excuse for his failure to give written notice to Eagle.


Since the employee did not give written notice of injury to Eagle, the next question is whether it was incumbent upon Fireman to fulfill this requirement.  When faced with a similar question in Bassett & Anchorage Baptist Temple v. Morrison Knudsen, AWCB No. 87‑0274 (November 9, 1987) the panel stated:


Because the 'last injurious exposure rule comes from decisional rather than statutory law, the obligation of a previous employer to give a subsequent employer written notice of the injury is not mentioned in our Act.  However, as the court [in Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984)] applied the employee's right to the 'presumption of compensability' under AS 23.30.120 to previous employers, we believe the obligation to give timely written notice should also be applied to previous employers.

(Id. at 4; citations omitted).


We agree with that panel's reasoning and follow its holding in this case.  The record shows that Fireman had specific medical evidence as of December 12, 1992, that Eagle might possibly be liable for Nixa's compensation and benefits.  It was on that date that Dr. Vasileff signed an affidavit it prepared.  In this document the doctor stated, in essence, that during 1992, the vibration from driving was a substantial factor in worsening the employee's degenerative disc conditions and these conditions had become substantially worse during 1992 when he worked for Eagle.  Notwithstanding this, Fireman did not notify Eagle of its possible liability based on Dr. Vasileff's opinion until March 2, 1993 when it petitioned to join Eagle as a party.  Since the period between December 12, 1992 and March 2, 1993 was more than 30 days, we conclude the claim against Eagle is barred unless the notice requirement is for some reason excused.


This leads us to inquire whether Eagle had knowledge that Nixa's degenerating disc conditions were worsening in 1992 as a result of driving for it.  Nixa testified he never told anyone at Eagle in 1992 that this was happening.  He stated he never thought he suffered a new injury or aggravated an old one during this time.  This is supported by the fact that he neither filed a notice of injury during the time in question nor brought a claim against Eagle.  Fireman presented no evidence that Eagle had such notice.  Accordingly, we cannot excuse the untimely notice under AS 23.30.100(d)(1).


The next question is whether there was some satisfactory reason why Fireman could not have given Eagle timely notice.  Fireman presented no evidence in this regard and, therefore, the requirement cannot be excused under AS 23.30.100(d)(2).


Since Eagle objected to Fireman's failure to timely file a notice of injury at the hearing, the requirement cannot be excused under AS 23.30.100(d)(3).


Based on these findings, we conclude Fireman's defense against Eagle under the last injurious exposure rule is barred pursuant to AS 23.30.100.

II.  Eagles liability under the "last injurious exposure rule.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Saling, 604 P.2d at 598‑98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claim's based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755,757 (Alaska 1980).

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainqer  v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  " Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability and employment with Eagle.  We must first decide if working as a truck driver for Eagle between October 1991 and August 1992 aggravated, accelerated, or combined with the employee's pre‑existing neck, back, and left shoulder problems.


We find the evidence supports this aspect of Fireman's claim.  On July 29, 1992, Dr. Vasileff recommended Nixa stop working as a truck driver within the next five or ten years and find another way of making a living.  After a review of Nixa’s medical records and an examination on October 6, 1992, Dr. Peterson also advised him to change his occupation as truck driver.  On December 12, 1992, Dr. Vasileff signed an affidavit stating, in essence, that in the course of the preceding year the employee's neck and back conditions had become substantially worse.  Further, he opined that the vibration from driving trucks was a substantial factor in bringing about this deterioration.


The second question which must be asked with respect to the preliminary link is whether the work‑related aggravation at Eagle was a "legal cause" of the employee's present disability, or in other words, a substantial factor in bringing about the eventual harm.  Based specifically on Dr. Vasileff's affidavit and deposition testimony, we find that "but for" the aggravation with Eagle the employee's disability would not have occurred and, further, it was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  Based on these findings, we conclude the presumption of compensability attaches to Fireman's claim against Eagle and Eagle must come forward with substantial evidence to overcome the presumption.  We find that Eagle has carried this burden of proof.


First, we have the employee's consistent and, we believe, credible testimony that he did not suffer an aggravation of his pre‑existing condition while driving truck for Eagle. (AS 23.30.122). This assertion is supported by the fact that he neither filed a notice of injury nor a claim against Eagle.  Because of his involvement with the workers' compensation process as a result of his 1984 injury, he obviously was well aware that he would have had to comply with these requirements if an aggravation had occurred with Eagle.  Further, we are more persuaded by the recent findings and conclusions of Dr.  Hadley and Smith than with Dr. Vasileff's affidavit and subsequent testimony.  Having had the benefit of reviewing all of the employee's medical records as well as physically examining him on October 13, 1993, Dr. Hadley found no indication of a new work‑related injury or an aggravation of his pre‑existing condition after October 1991.  Likewise, Dr. Smith had an opportunity to assess the same information.  In his report dated February 11, 1994, he stated there was no objective evidence of a change or progression in Nixa's condition after October 1991.


Having determined Eagle has come forward with substantial evidence to overcome the presumption of compensability, it drops out and Fireman must prove all elements of its claim again Eagle by a preponderance of the evidence.  We find, based on the evidence just discussed, that Fireman has not carried the burden of proof.


Based on these findings, we conclude that Nixa's employment with Eagle did not aggravate, accelerate, or combine with his pre‑existing condition.

III.  Claim against Fireman.


The next step we must take is to review the evidence to determine the validity of Nixa claims against Fireman.  The first question is whether he has established the "preliminary link" between his present disability relating to his cervical and thoracic spine condition and his left shoulder impingement and his employment with Fireman when he was injured on July 28, 1984.  By the fact that the employee suffered a work‑related injury in July 1984 for which Fireman paid compensation, the preliminary link has been established.  Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991).


Accordingly, we must consider whether Fireman has come forward with substantial evidence to overcome the presumption.  We find Fireman has carried this burden of proof.


With respect to the cervical and thoracic problems, Dr. Vasileff, as we have noted, stated in his July 29, 1992 report and his December 12, 1992 affidavit that the vibration encountered by the employee in driving trucks was a substantial factor in worsening these conditions.  Further, he stated that these conditions had become substantially worse after Nixa stopped working for Fireman and started working for Eagle.  On this basis Dr. Vasileff foresaw that Nixa driving for Eagle would cause him more deterioration in a period ranging from five to twenty years.  Likewise, on October 6, 1992 Dr. Peterson advised the employee to stop driving truck, as he was presently doing for Eagle, because exposure to vibration was a known risk factor.


Regarding the left shoulder problem, the record reflects that the first time Nixa reported any left shoulder pain was to Dr. Vasileff on July 1, 1992, eight years after his original injury.  The employee reported that "with snow shoveling and exertion of modest intensity he experienced some bilateral shoulder pain with radiation into the neck and distally down to the forearm, particularly severe on the left side.  The doctor's diagnosis on October 30, 1992 was "impingement of the left shoulder." In the notice of injury he filed in July 1984, the employee claimed an injury to his neck and upper back.  Dr. Barber treated these areas periodically from 1984 to 1991.  In a letter dated November 19, 1991, Dr. Barber noted progressive changes at the C‑6 and L‑S levels since the original injury but no mention was made to a left shoulder problem.  In the two applications for adjustment of claim he filed in early 1992, Nixa only requested benefits relating to injuries sustained to the "neck, right side of back and middle of the back, " "back and neck, " and "mid thoracic and right cervical."


Having determined Fireman has come forward with substantial evidence to overcome the presumption, the final question is whether Nixa has proven all elements of his claim by a preponderance of the evidence.  We find that he has carried this burden of proof for the cervical and thoracic conditions, but did not with respect to the left shoulder.


With respect to the cervical and thoracic spine problems, Dr. Barber compared Nixa 1984 and 1991 x‑rays shortly after he started working for Eagle.  It was his opinion that significant and permanent progressive changes had occurred in these areas over the years.  When the employee saw Dr. Vasileff on May 4, 1992, he complained specifically of low neck upper thoracic pain.  Dr. Vasileff diagnosed a degenerative disc‑type syndrome.  Four months later Dr. Vasileff referred Nixa to Dr. Fu and he recorded continuing neck upper back pain.  In October 1992, Dr. Peterson assessed chronic neck pain and cervical spondylosis, focal at the C‑6 level with early sagittal stenosis.  Subsequently, he did a cervical evaluation and gave the employee a permanent partial impairment rating of 21% of the whole man.  In his report of February 11, 1994, Dr. Smith concluded the employee most likely suffered a neck injury in July 1984 which has caused progressive problems over the years.


Regarding the left shoulder problem, the only physician who related this condition to the original 1984 injury was Dr. Peterson.  He stated it was either a separate injury from the neck injury or modification of normal activities secondary to the cervical spondylosis and referred pain.  As noted previously, Dr. Barber never treated Nixa's left shoulder.  Dr. Kastella took a history and examined him in August 1984 and did not report anything wrong with the left shoulder.  Drs. Kastella, Dittrich, and James took histories and examined the employee between August 1984 and July 1992 and never reported anything wrong with the shoulder in question.  The right shoulder and elbow was the primary concern of these physicians.  Finally, Drs. Hadley and Smith specifically found the left shoulder impingement problem was not the result of the 1984 incident.


Based on these findings, we conclude Fireman is still responsible for compensation and benefits relating to Nixa cervical and thoracic condition as a result of the 1984 injury.  However, it is not responsible for any left shoulder impingement problem.

IV.  Rehabilitation.


This issue was minimally treated at the hearing.  This question must be first brought before the Reemployment Benefits Administrator pursuant to AS 23.30.041.  Accordingly, we will not address this issue.

V.  Eagle's entitlement to reimbursement.


In its brief, Eagle asserts it has paid the employee $8,834.12 in medical benefits and "in excess" of $9,800.00 in time loss compensation.  It argues that under the provisions of AS 23.30.155(d), it is entitled to be reimbursed for these cost by Fireman. This statutory provision states in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable, shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney's fees incurred by the prevailing employer, shall be made within 14 days of the determination.

We have carefully reviewed the record and have been unsuccessful in finding any evidence to support this claim.  Further, we have not been informed as to what medical condition or conditions these benefits were related to.  Without supporting evidence and some indication as to why these benefits were paid, we are, quite logically, unable to determine this issue.  Accordingly, this claim must be denied and dismissed at this time.

VI.  Attorney's fees and costs.


In her affidavit in support of attorney's fees and costs filed on April 15, 1994, Rose claimed actual fees under AS 23.30.155(d) of $8,150.00 and costs of $910.40 for a total of $9,060.40. As noted in part V above, we do not know the basis upon which any payments were made and, therefore, we can not address this question at this time and it must be denied and dismissed.


In his affidavit in support of attorney's fees and costs filed on April 20, 1994, Croft requested actual fees under AS 23.30.145(b) of $9,112.50 (33.90 attorney hours x $200 per hour + 31.10 paralegal hours x $75 per hour) and costs of $136.44 for a total of $9,248.94. At the hearing, he submitted a petition requesting we accept the late filed affidavit of attorney's fees.  As noted previously, Wagg objected to any claim for actual attorney's fees on the basis Croft affidavit was not timely filed.  He did not object to Croft receiving statutory minimum attorney's fees under AS 23.30.145(a).  The regulation Wagg relies on is 8 AAC 45.180(d)(1) which states in part:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; . . . Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


We find Firemen resisted the employee's claim and he employed an attorney who was partially successful in prosecuting his claim.  Accordingly reasonable attorney's fees and costs can be awarded under AS 23.30.145(b).  It is undisputed Croft did not file his affidavit timely in accordance with our regulation.  The only excuse offered for this failure was that it was "due to inadvertence caused by personnel changes in the Chancy Croft Law Office.  We do not find this to be "good cause" under the regulation.  Therefore, we are unable to award a fee under AS 23.30.145(b).  See Velonza v. Caterair International #616, AWCB No. 93‑0079 (March 26, 1993); Cadd v. Ron's Oilfield Services,   3AN‑93‑344 CI (Alaska Super. Ct. December 9, 1993)  Fireman, however, shall pay statutory minimum attorney fees & costs under AS 23.30.145(a) as it agreed to do.  8AAC 45.180.


ORDER

1.  Fireman remains liable for benefits relating to Nixa cervical and thoracic spine injury relating to his July 28, 1984 injury.


2. Neither insurer is liable for Nixa left shoulder impingement condition.


3. Rehabilitation benefits are denied and dismissed at this time in accordance with this decision.  This question should be presented to the Reemployment Benefits Administrator.


4.  Eagle's entitlement to reimbursement is denied and dismissed at this time in accordance with this decision.


 5.  The employee's attorney's claim for actual attorney's fees and costs is denied and dismissed.  Fireman shall pay the employee's attorney fees under AS 23.30.145(a)


Dated at Anchorage, Alaska this 27th day of June, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder



Russell E. Mulder



Designated Chairman



 /s/ Marc Stemp



Marc Stemp, Member



 /s/ Darrell F. Smith



Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David G. Nixa, employee / applicant; v. Mammoth of Alaska, Inc., employer; and Fireman's Fund and Eagle Pacific Insurance Co., insurers / defendants; Case NO. 8416871; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of June, 1994.



Brady Jackson III, Clerk

Rjr

�








     �See also Smith v. United Asphalt Paving, AWCB No. 85�0283 (October 11, 1985); aff'd United Asphalt Paving v. Smith, 3AN�85�15687 (Alaska Super. Ct.  December 29, 1986).







