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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LIEF SCHIROKI,
)

  (Deceased),
)



)
DECISION AND ORDER


Employee,
)



)
AWCB Case Nos.
9033558

ESTATE OF SCHIROKI,
)

9033557



)

9033548


Applicant,
)



)
AWCB Decision No. 94-0157


v.
)



)
Filed with AWCB Anchorage

ANDY'S BODY & FRAME,
)
July 1, 1994



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                   )


This request for a determination of Employee's permanent partial impairment benefits under AS 23.30.190(a) was heard at Anchorage, Alaska on June 1 and June 2, 1994.  Employee's estate was represented by attorney William Soule.  Attorney Lawrence Keyes represented Defendants.  The record closed at the conclusion of the hearing on June 2, 1994.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee suffered three injuries in 1990 during the course of his employment.  Before the degree of permanent impairment could be rated, Employee died as a result of a non‑work related illness.


Glenn Ferris, M.D., who specializes in physical medicine and rehabilitation, reviewed some of Employee's medical records, including those for treatment of his August 6, 1990 back injury while working for Employer.  Dr. Ferris noted Employee felt a sudden snap in his back on August 6, 1990 while moving a heavy load at work; he felt pain radiating down his leg.


Dr. Ferris reviewed 20 pages of Employee's medical records which included records extending back to 1977.  He found that Employee had previous back problems and injuries, but no permanent impairment that was ratable under the American Medical Association's Guides to the Evaluation of Permanent Impairment (Guides) (3rd. ed.)(1988).  Dr. Ferris based his opinion on the fact that after Employee's 1977 injury the maximum length of time of documented pain was six weeks, which is far short of the six months required by the Guides.  After Employee's June 1978 Injury, his complaints resolved by September 5, 1978.  Again, the medically documented pain complaints did not span a total of six months.  Dr. Ferris concluded that although Employee had pre‑existing degenerative disc disease, there was no basis to diminish his current impairment rating for the pre‑existing condition.


Dr. Ferris believed Employee's injury combined with his pre‑existing spinal condition and produced documented pain for greater than six months.  Accordingly, under Table 49, IIC of the Guides, Dr. Ferris rated Employee's permanent partial impairment (PPI) at seven percent of the whole person. (Ferris December 17, 1993 letter).  Because Employee was deceased, he could not rate the degree of limitation of his spinal range of motion.


During the treatment for Employee's August 1990 injury, he was diagnosed as having an aneurysm as well as kidney cancer.  Dr. Ferris testified the cancer could have caused a gradual onset of pain, not sudden.  Therefore, he believed the sudden onset of pain in August 1990 was from the injury.  Dr. Ferris also testified that because Employee continued to have pain complaints after the surgery for his non‑work related conditions, he believed the back injury was probably the cause of the pain.


Employee had x‑rays taken because of the August 6, 1990 injury. The x‑rays were read as revealing degenerative disc disease at the L‑5 level and a wedge fracture at the L‑4 level of an "indeterminate age."  Dr. Ferris testified that "indeterminate age" would include the possibility that the fracture occurred the day the x‑rays were taken.


During cross‑examination, Dr. Ferris testified he believed the oncological process may have placed Employee at risk for the wedge compression fracture that was noted on the August 1990 injury x‑rays.  Dr. Ferris testified there was no compression fracture on the July 30, 1977 x‑ray studies and the July 5, 1978 x‑rays showed a slight L‑5, S‑1 disc space narrowing with an intervertebral herniation on the right.  Employee's June 2, 1988 examination was normal.


Although Employee may have suffered from some preexisting gradual vertebral wedging, Dr. Ferris believed to a reasonable degree of medical probability that the type of injury Employee suffered on August 6, 1990 could have advanced the compression wedge fracture.  Dr. Ferris testified a compression fracture is unlikely to occur from a lifting incident in a normal healthy spine.  However, this is not so for someone with an unhealthy disc, and he believed Employee suffered from a preexisting disc problem.


Dr. Ferris testified that just because Employee's bone scan was negative on May 29, 1991 did not mean the injury did not advance the compression fracture.  He testified it takes some days after an incident for the bone scan to convert to positive and reflect an injury.  It then gradually returns to normal, sometimes within six months.  The amount of time to return to normal would depend on the amount of fracture sustained.


Because Employee was functioning without complaint before the August 6, 1990 injury, Dr. Ferris believed the sudden onset of symptoms and the snapping sound were consistent with producing the compression fracture.  Dr. Ferris believed that if Employee continued to have radicular pairs thereafter, it was likely the injury advanced the compression fracture.


Dr. Ferris assigned a five percent rating for the compression fracture.  Based on this hearing testimony, the estate sought PPI benefits for a 12 percent impairment rating.


Defendants presented the testimony of J. Michael James, M.D., at the hearing.  He had recently reviewed Employee's medical records including those for the treatment of his aneurysm and kidney cancer.  He had prepared a written report dated June 1, 1994.


Dr. James testified the August 6, 1990 medical records for treatment of Employee's injury indicated Employee had a normal gait, tenderness at L‑3, a normal straight leg raising response, and no radicular pain.  Dr. James, who specializes in physical and rehabilitative medicine, testified back pain is a common complaint from an expanding aneurysm.  Also, Employee had a relatively large cancerous tumor which, coupled with the metastasizing cancer, was likely to cause more complaints of back pain.

Dr. James testified it was unlikely the compression fracture at the L‑4 level was related to the 1990 injury.  He interpreted the radiologist's comment that the fracture was of an "indeterminate age" to mean it was old.  He testified the August 1990 injury did not aggravate or advance the spinal condition.  He testified the injury caused a strain; he believed Employee's low back pain complaints were from the aneurysm or tumor,

One of Dr. James’s primary reasons for believing the compression fracture was not from the 1990 injury was because the 1991 bone scan was negative.  He testified if the injury had caused or aggravated the compression fracture, there would have been evidence of activity at the compression site six to eight months after the injury.


On cross‑examination, Dr. James acknowledged the bone scan was performed in late May 1991.  He still maintained that if the compression fracture resulted from the injury there would have been abnormal uptake on the bone scan.


He also testified a lifting incident was unlikely to produce a compression fracture.  In fact, it would be almost impossible "for the most part." Compression fractures result from "falling on a person's fanny."


On cross‑examination, Dr. James was asked about an August 6, 1990 chart from North Care which states Employee had pain radiating down his leg.  Dr. James agreed that would be a sign of radicular pain.  He testified he had been unable to read that particular note when reviewing copies of Employee's medical records.


The estate contends the evidence raises the presumption that the injury produced a PPI.  It argues there is no evidence of a pre‑existing condition which would justify reducing Dr. Ferris's rating.  The estate argues that Employee's degenerative disc disease may be pre‑existing, but under the Guides it is still compensable if the injury produces symptomatology.  Because there is no evidence of pain complaints for a six‑month period before the injury, there is no reduction for preexisting conditions.  The estate acknowledges Dr. James's testimony overcomes the presumption, but argues the claim was proved by a preponderance of evidence.


Defendants acknowledge the presumption was raised.  They argue Dr. James's testimony overcame the presumption, and the estate failed to prove the claim.  Defendants contend Dr. James's testimony should be given more weight because he had the opportunity to review all of Employee's medical records including the records for his aneurysm and cancer treatment.  They argue Dr. James's review and analysis was more thorough and exhaustive than Dr. Ferris's.


Defendants assert there is no need to be concerned about reduction for the pre‑existing conditions.  They contend there was no aggravation of a pre‑existing condition by the August 6, 1990 injury.  The incident produced a temporary problem, if anything.  Therefore, no PPI benefits are due.


In addition to the PPI benefits, Employee's estate requests an award of actual attorney's fees in excess of $6,000, interest, and legal costs of $571.25.


FINDINGS OF FACT AND CONCLUSION OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for

the enforcement of a claim for compensation under this chapter it

is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


if the employer produces substantial evidence that the injury, was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


A pre‑existing disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or combined with the disease or infirmity to produce the disability.  Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209 (Alaska 1966); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980).  In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987), the court noted that an employee who has a degenerative condition can be expected to experience some degree of disability regardless of any subsequent trauma.  The injured worker "need only prove that 'but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." Id.


We find Dr. Ferris's testimony raises the presumption that Employee's injury caused a PPI.  We find Dr. James's testimony overcomes the presumption.  We next consider whether Employee's estate proved the claim by a preponderance of the evidence.


Defendants argue we should give more weight to Dr. James's testimony because he reviewed all of the medical records while Dr. Perris reviewed only a portion the records.  We agree with Employee’s assertion that the medical records reviewed by Dr. Ferris contained the necessary and pertinent records.  Those reviewed by Dr. James have little, if anything, to add in determining whether the injury produced a permanent impairment.


Furthermore, Dr. James testified, based on his review of the medical records, he believed Employee's injury did not produce a permanent impairment because there was no evidence of radiculopathy following the injury.  When questioned about the North Care chart notes which mentioned pain radiating down the leg, Dr. James's response was that he was unable to read that note on his copy of the medical records.  However, he did not explain why he did not consider the Physician's Report which accompanied the chart notes.  That report specifically and clearly states that Employee complained of pain radiating down his leg.


We find Dr. James’s testimony should be given less weight because he overlooked medical records and was unable to read important information on the copies he was given.  We find his opinion is flawed because it was based on a mistaken belief that Employee suffered no radiculopathy following the injury.


The only records that Dr. Ferris did not have, which might have been relevant to the question of whether Employee's injury produced a PPI, tend to support Employee's claim.  For example, there are references to persistent "flank" pain after Employee had surgery for his aneurysm and tumor.  This persistent pain, according to Dr. Ferris, would support his premise that the pain was from the back injury, not from the tumor or aneurysm.  For example, in his May 2, 1991 chart notes Dale Webb, M.D., who was treating his cancer, notes: "Tenderness in the left flank." Likewise, a Progress Note of February 13, 1991 from his treatment at the Veteran's Administration Hospital states "chronic [left] flank back pain since 8/90 injury. . . .  Imp[ression] AAA [Abdominal Aortic Aneurysm] ‑ needs eval re: surgery promptly - chronic LBP [low back pain] x 6 months ‑ characteristics suggest musculo‑skeletal, not related to AAA R/O Bony [indecipherable] x‑ray 8/90 showed degenerative [indecipherable] only ? Bone scan. . . ."


We also give less weight to Dr. James's opinion that the May 29, 1991 bone scan is objective evidence that the compression fracture did not occur or advance as a result of the 1990 injury.  Dr. James testified a bone scan would be normal six to eight months following a fracture.  Because the bone scan was taken nine‑and one‑half months after the injury, by his own testimony it was not likely to be determinative of whether the compression fracture occurred or advanced as a result of the 1990 injury.


Dr. James also relied upon the radiologist's statement that the compression fracture was of an "indeterminate" age to support his opinion that the fracture occurred some time ago.  We find no evidence of a previous fracture in Employee's medical records.  Defendants presented no evidence of a injury that occurred before August 1990 which might explain the compression fracture. Webster's New World Dictionary (2nd Ed.)(1979) defines "indeterminate" as "not determinate . . . indefinite; uncertain; vague."  We find the radiologist was unable to date the occurrence of the compression fracture, but this does not rule out the 1990 injury as having advanced or caused the fracture.


We give more weight to Dr. Ferris's testimony, and find the 1990 injury advanced the compression fracture.  Thus, it produced the disability and impairment at that particular time and is compensable.  We adopt Dr. Ferris's rating of five percent for the compression fracture.


We also adopt Dr. Ferris's rating under Table 49, IIC of the Guides for the aggravation of the degenerative disc disease.  We find Employee suffered pre‑existing degenerative disc disease which had been asymptomatic until the injury.  Again, we find the injury combined with the pre‑existing condition to produce disability at that particular time.  We find he suffered a medically documented injury and a minimum of six months of medically documented pain with moderate to severe degenerative changes on structural tests.


We combine the seven percent rating with the five percent rating for a total PPI rating of 12 percent.  Under As 23.30.190 this results in an award of PPI benefits of $16,200.00.  We will award this sum together with statutory interest.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


Employee's estate seeks actual attorney fees.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all SUMS in excess of $1,000 Of Compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the Successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a Controversion Notice and by Defendants' actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  Clearly Employee's estate is entitled to the minimum statutory attorney's fees which would be approximately $1,800.00.  Under AS 23.30.145(a) we can award a fee in excess of the statutory minimum.


The estate's attorney filed an affidavit itemizing the time and services provided.  He seeks a fee of $125.00 per hour for 50.9 hours of service provided through May 25, 1994.  The fees to that date total $6,362.50. Defendants did not dispute the hours billed, the services provided or the hourly rate of pay requested.  In addition, the estate's attorney spent at least five hours attending the hearing.


We find the issues in this case were complex, and were wholly disputed by Defendants.  Employee's death added a degree of complexity to the case.  His PPI rating became medically more complex because of his non‑work related conditions.


The nature of the services provided have ranged from simple standard matters, such as reviewing an entry of appearance from opposing counsel, to the highly complex matter of analyzing medical reports and discussing them with the estate's expert  witness.  The services have spanned a relatively long period of time, with the initial interview with Employee was more than two years ago.  The benefits resulting are perhaps relatively modest, but nonetheless substantial to the estate.


The Alaska Supreme Court has repeatedly reminded us that an attorney's fee in worker's compensation matters, unlike civil litigation, "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them." Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993) ; Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


Defendants did not object to the hourly rate requested, and we find it is reasonable.  Defendants did not contest the services performed as being unreasonable or unnecessary. we find the attorney's fees requested are reasonable, as well as fully compensatory.  We will award attorney's fees of $6,987.50.


Employee's estate documented legal costs of $571.25 to May 25, 1991. it requested that we retain jurisdiction to award additional costs which were billed after that date.  Defendants did not object to the requested costs.  Under AS 23.30.145 we may award costs.  We will award the requested costs of $571.25.  We will retain jurisdiction to award additional costs.  We first require that the cost bill be submitted to Defendants, and that they pay the reasonable and necessary costs.  If there is a dispute, either party may request a hearing by filing an affidavit of readiness.


ORDER

1.  Defendants shall pay Employee's estate Permanent partial impairment benefits of $16,200.00, plus statutory interest. 
2.  Defendants shall pay Employee's estate's attorney actual attorney's fees of $6,987.50.


3.  Defendants shall pay Employee's estate's legal costs

of $571.25.  We retain jurisdiction in accordance with this decision to award additional legal costs.


Dated at Anchorage, Alaska this 1st day of July, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appeal late Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lief Schiroki, (Deceased), employee; Estate of Schiroki / applicant; v. Andy's Body & Frame, employer; and Alaska National Insurance Co., insurer / defendants, Case Nos. 9033558; 9033557, 9033548 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of July, 1994.



Brady Jackson III, Clerk
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