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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT K. MILLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)



)
AWCB Case No. 8716493


v.
)



)
AWCB Decision No. 94-0160

SPENARD BUILDERS SUPPLY,
)



)
Filed with AWCB Anchorage


Employer,
)
July 8, 1994



)


and
)



)

FIREMAN'S FUND INSURANCE,
)



)


Insurer,
)



)


and
)



)

LUCKY WISHBONE, INC.,
)



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


Employee's claim was heard at Anchorage, Alaska on June 15, 1994.  Employee was present and represented by attorney Robert Rehbock.  Attorney Allan Tesche represented Defendant Spenard Builders Supply (SBS) and its insurer.  Attorney Michael Budzinski represented Defendant Lucky Wishbone, Inc., and its insurer.  The record closed at the hearing's conclusion.


ISSUES

1.  Is Employee's cervical condition a result of his employment with Lucky Wishbone, Inc?


2.  Is Employee's cervical condition a result of his employment or injury while employed by SBS?


3.  If Employee's condition is related to his SBS employment, does the approved settlement bar his claim for disability benefits?


4.  Does AS 23.30.110(c) bar Employee's claim?


5.  Is Employee entitled to actual attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee began working for SBS in June 1981.   He worked at the truss plant for 8 to 14 hours a day.  The work was heavy, lifting and moving lumbar and truss parts that weighed over 200 pounds.  Employee testified he had no neck problems when he began working for SBS.  Sometime in about 1986 he began to have neck pain.  He testified he knew the neck pain was the result of his heavy work.  He continued to work. 


On August 18, 1987, Employee was lifting some lumbar when he felt a sharp pain in his neck and back.  He testified the pain  extended down his leg.  He quit work and sought medical care.  Employee saw George Wichman, M.D., who stated in his chart notes that the pain did not radiate into his legs.  The x-rays of Employee's lumbar spine were read as consistent with acute lumbar sprain.  Employee continued to be treated by Dr. Wichman until the doctor referred him to J. Michael James, M.D.  


On October 22, 1987 Dr. James performed a consultation at Dr. Wichman's request.  He did electromyography studies of Employee's lower extremities and related paraspinal musculature.  The studies were normal.  The electromyography of the right upper extremity was also normal.


George Wright, R.P.T., performed a physical therapy evaluation on October 28, 1987.  He reported Employee "had been experiencing low back and neck pain for approximately two years prior to August 18, 1987, when the pain he experienced became intense enough that he walked off the job. At this time he says that he has constant neck and low back pain."


Dr. James reported in his November 19, 1987 chart notes that Employee complained of continued intractable pain of the low  back and neck, although he had some improvement as a result of physical therapy.  Dr. James scheduled Employee for an MRI (magnetic resonance image) test.  In his November 25, 1987 chart notes Dr. James said the MRI of the lumbar spine was read as "entirely normal."  He went on to state that Employee was "extremely angry expressing frustration in my inability to find what is wrong with his back.  I frankly told this patient today that I appreciate the fact that he has pain, however, there is no objective evidence of pathology to support any significant problem with his back."  Dr. James recommended that Employee return to work.


Employee was seen at the Central Peninsula General Hospital on November 30, 1987 by Clay D. Schulte, M.D.  He refused an examination, and sought renewal of his Tylenol #4 prescription because he was unable to reach Dr. James.  Dr. Schulte gave him a limited prescription and encouraged him to see Dr. James or an orthopedist of his choice for further care.


Employee saw Dale Trombley, M.D., who specializes in family practice, on December 21, 1987.  He indicated Employee was not released for work, and would be disabled for more than a month.  He indicated he was unable to determine whether Employee needed vocational rehabilitation or whether a permanent impairment would result from the injury.  Dr. Trombley wrote to SBS on January 7, 1988 that Employee could return to modified employment, lifting not more than 45 pounds occasionally.  The doctor also stated: "The patient has been advised that this recovery period may take some time, however, he need not fear that this is a permanent situation."


On December 8, 1987 Employee filed a claim for further disability benefits, vocational rehabilitation, and medical costs.  On January 13, 1988 SBS controverted further disability benefits because Employee had been released for light-duty work, which SBS had offered, and which he refused to accept.


Employee did return to work for SBS in February 1988 and worked until May 1988.  Employee testified the work was lighter than at the truss plant, but he could not do the work. He quit working in May 1988.  He did not seek medical treatment.  He moved to the Kenai Peninsula and sport fished. 


Employee had entered an agreed settlement with SBS.  It stated in part in the "Introduction":  "The employee, at age 29, was injured on August 18, 1987, during his employment . . . .  The employee was lifting lumber and injured his back.  His diagnoses and symptoms have included lumbar strain, tendinitis/ligamentitis; neck and back pain, right shoulder and leg pain, and chest pain."  The parties agreed that SBS would pay Employee $6,000 to resolve all disputes.  Employee's right to future medical benefits was not waived by the agreed settlement.  


The settlement release language states in part:


Upon approval of this Settlement Agreement . . . this Settlement Agreement shall be enforceable and shall forever discharge the liability of the employer to the employee  . . . for all compensation and other benefits arising out of or in any way connected with the injury, illness, symptoms or conditions referred to in the Introduction which might now be due or might become due in the future under the Alaska Workers' Compensation Act, excepting only medical benefits. . . .


. . . .


The parties recognize that the employee's injuries and disabilities are or may be continuing and progressive in nature and that the nature and extent of the injuries and resulting disabilities may not be fully known at this time.  Nevertheless, the employee, relying on his own judgement . . . has decided that it is in his best interest to settle all claims under the Alaska  Workers' Compensation Act. . . . including claims arising out of or in any way connected with any known or as yet undiscovered injuries, disabilities or damages associated with the injuries, illness, symptom or conditions referred to in the Introduction. . . .


This agreement was approved by the Alaska Workers' Compensation Board on April 6, 1988.


In November 1989 Employee began working at Lucky Wishbone, Inc.  He worked as a dishwasher and cook.  He worked 32 to 40 hours per week for two years.  In the course of his last year's work he lifted blocks of grease weighing 50 pounds.  Other times he lifted bags of french fries weighing 25 to 30 pounds.


We have no medical records reflecting treatment for  Employee's neck or back between January 1988 and December 27, 1991 when he was seen at the Humana Hospital.  However, the chart notes from that visit indicate his prior visit was on October 8, 1991.  Employee testified he had medical insurance once he began working at Lucky Wishbone, Inc.  He believed he had seen a physician before late 1991, but could not remember who or when.


The Humana Hospital Emergency Room chart notes for December 27, 1991 state Employee:


[H]as done nothing unusual but he intermittently gets pains like this.  States that he has an injury that occurred in 1987 as a result of heavy lifting when he worked for Spenard Builders and he has been under the care of a local chiropractor . . . He has had no new trauma. 


Employee was seen again at the Emergency Room of Humana Hospital on December 30, 1991.  On that same day Employee also saw John Collins, D. C., for spinal pain.  Dr. Collins prepared a report dated January 13, 1992, indicating Employee's condition was related to his 1987 injury.


Employee was evaluated by John Godersky, M.D., on January 8, 1992.  Dr. Godersky stated in his report:  


"His current problems are the same as they have been since 1985.  There was no new injury, no specific exacerbation of his problems.  He states that he has pain in his cervical thoracic junction and pain in his mid-back. . . .  He brought along his cervical spine MRI.  This study shows degeneration in the disc at the C3-4 with a bulge centrally and to the right side and degeneration in the C5-6 disc with central bulging.


Employee later went to Davis Peterson, M.D., for treatment.  In his March 16, 1993 chart notes Dr. Peterson's assessment was degenerative disc disease at C3-4 and C5-6 with spondylotic spurring.  Later in his June 16, 1993 chart notes Dr. Peterson stated that the MRI studies showed  a "fairly significant H[erniated] N[ucleus] P[ulposis] at C5-6."  Employee had "desiccation at multiple levels in the cervical spine.  There also is spondylotic change at C-4 with thecal indentation anteriorly."  Dr. Peterson also reviewed Dr. Ferris's notes and determined his findings were consistent with C7 radiculopathy.  "This may very well relate to the HNP at 5-6."


Dr. Peterson stated in July 28, 1993 letter:


The question concerns relationship to his workers' comp injury.  In summary, degenerative disc disease is in part an aging process which can be accelerated by repetitive trauma.  His heavy lifting activities may specifically have contributed to his C7 root problems with traction on the root from lifting in addition to irritation from the spondylotic spurs.


Based on the chronicity of his problems and repetitive visits for neck pain and back pain related to multiple lifting episodes, I believe this is at least in part referable to his occupation and work requirements.


In his deposition, Dr. Peterson elaborated upon his statement:


Q.  I'd like to ask you first of all what in Mr.Miller's work history would be most contributory in your opinion? . . .    


A.  Well, I think I mentioned in one of the letters that extreme heavy lifting produc[ed] the irritation of the C7 nerve root.  I thought that was a reasonable association based on what he had described. . . .  As I mentioned there we're dealing with a degenerative process that has multi factorial etiology.  Partly it's genetic, partly it's -- or hereditary.  Partly it relates to histories of major trauma in the past if he has any.  Sometimes certain environmental exposures, heavy vibrational activities seem to be correlated, but it's almost impossible to really apportion out how much in a given individual's life is related to a certain thing without a specific injury episode or what . . . . [I]n the past I've pretty much taken his word at what he describes as events that he sees as being major problems.  The four or five year employment, . . . where he had to do a lot of extreme heavy lifting he relates as a major cause.

(Peterson Dep. at 12 - 13).


Dr. Peterson was asked what role, if any, Employee's work for Lucky Wishbone, Inc., might have played in his current problems.  Dr. Peterson stated:  


I don't think I could say that with any certainty, but, . . . by that time I sure his pathology was pretty well developed and that he was more prone to aggravation of symptoms with those kind of lifting activities.  That's basically what he's told everybody and, you know, I can't say with any certainty that there was any activity that actually accelerated the degeneration in his neck or . . . was a causative factor. . . . 


. . . .


[I]t's hard to sort out what the natural history of disease is versus, you know, if he'd been doing something else, you know, sedentary versus doing this.  You know, it seems as though his symptoms were aggravated, but whether -- whether the actual progression in the degeneration of his neck and so forth took place during that side (ph) and was caused by that employment versus what might have occurred otherwise, I don't think there's any way to sort out. 

(Id. at 14 - 16).


On cross-examination Dr. Peterson was asked:  "[H]ad he not been employed with Lucky Wishbone are you able to say whether or not he would have had the same condition and the need for surgery that you believe he has today?"  Dr. Peterson responded:  "I have no way of really predicting that."  (Id. at 26).    Dr. Peterson went on to explain:


[I]n the absence of a fracture or a major traumatic episode it's extremely difficult to assign certain activities or certain periods of employment and directly relate those to given pathology on an x-ray. . . .  It's -- you know, certain things like arm symptoms can be related to traction, heavy lifting and somebody who already had cervical spondylosis, that's pretty easy to associate in a reasonable assumption.  His case is difficult because its something he describes as occurring, you know,  multiple, small episodes over a long period of time and nothing that -- that I have a way of going back and verifying or looking at specific episodes. . . .

(Id. at 27 - 28).


Dr. Peterson was asked about Employee's work at SBS and its relationship to his present condition.  He responded:


When I was discussing a lifting injury, I wasn't necessarily referring to as much the changes in the disc or the bone, as much as the arm symptoms, traction, root problems, radiculopathy, those types of things that are directly referable to lifting.  The other side of it, the degeneration, spurring, and so forth, is that's a lot harder connection to make and I can't really say that with any degree of certainty that the degeneration was accelerated by those lifting activities, as much as I could say the radiculopathy, the arm traction symptoms and so forth can be . . . could be related to those things.  [Y]ou're looking at two different things.  This is the arm symptoms of the C7 root versus the structural changes in the neck . . .

(Id. at 30).


Dr. James testified at the hearing.  He had reviewed his previous treatment records, and the subsequent medical records from Employee's more recent treatment.  Dr. James testified Employee had pre-existing congenital disc abnormality which caused the degenerative disc disease.  Dr. James believes there is no relationship between Employee's August 1987 injury, in specific, or his employment while at SBS in general which caused, aggravated or accelerated this degenerative disc disease.  


Dr. James testified that its possible, but not probable, that repetitive heavy use and stress on neck can aggravate the condition.  It does aggravate the symptoms.  Dr. James testified that if Employee had an MRI of the neck in 1987, it probably would have shown evidence of degenerative disc disease at that time.


Dr. James testified that the six-year gap between Employee's 1987 injury and his treatment for his current condition supports his opinion that Employee's present neck condition is not related to his injury or employment at SBS.


Lucky Wishbone, Inc., argues that because Employee did not file a claim, but rather it was brought into this case by SBS's joinder petition, the presumption of compensability in AS 23.30.120 does not apply.  Lucky Wishbone, Inc., argues Employee has failed to prove that his employment from 1989 to 1991 was a substantial factor in his current condition.


SBS argues that Employee's current condition is the natural progression of his pre-existing congenital abnormality.  SBS relies upon Dr. James's opinion to overcome any presumption of compensability.  SBS contends Dr. Peterson's opinion is not held to  a reason​able degree of medical certainty.  Therefore, Employee has failed to prove his claim.


Even if Employee's condition is related to his 1987 injury, SBS contends disability benefits are barred by the agreed settlement, or all benefits are barred by AS 23.30.110(c).  SBS controverted Employee's claim, and he failed to request a hearing within two years after the controversion was filed.  Defendants assert that if Employee's condition resulted from his employment, and not the 1987 incident, Employee knew of that condition and its relationship to his employment since at least 1987.   SBS argues he failed to give timely notice and file a claim.


Employee contends his condition is from cumulative work trauma.  As such, neither the settlement for the 1987 injury nor the controversion of his 1987 injury bar his claim.  He contends he did not know the nature of his condition and its relationship to his employment until July 1993 when Dr. Peterson made the connection.  He seeks a determination that his condition is compensable, that SBS must pay for the recommended surgery, and asks that we reserve to determine other benefits that might be due. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS EMPLOYEE'S CONDITION THE RESULT OF HIS EMPLOYMENT AT LUCKY WISHBONE?


In Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), the Alaska Supreme Court adopted the last injurious exposure rule. Under this rule when an employee suffers successive injuries while working for different employers, both of which contribute to the employee's disability, full liability is imposed on the later employer.  Id. at 595.


Two determinations must be made under the last injurious exposure rule in order to impose liability on the second employer.


(1) whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) whether the aggravation, acceleration, combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."

United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Saling, 604 P.2d at 597, 598).


The teaching of Estate of Ensley, Saling, and our other last injurious exposure cases, considered together, is that the Board should focus on the employee's most recent employment-related injury in considering his claim for disability compensation . . .   [T]he Board should not find that a causal relationship does not exist merely because a prior injury might also suffice as a concurrent cause of the employee's current disability.


In this case, Employee has never alleged a specific injury while employed by Lucky Wishbone, Inc.  Lucky Wishbone, Inc., contends that because Employee has not filed a claim against it, the presumption of compensability in AS 23.30.120(a) cannot be applied.  


We find it is unnecessary to address this contention.  Even if the presumption was raised, we find Dr. James's testimony would overcome the presumption.  Thus, it is necessary for Employee to prove by a preponderance of the evidence that the employment with Lucky Wishbone, Inc., aggravated, accelerated or combined with his pre-existing condition to produce his current condition.  We find he failed to do so.


Employee testified there was no specific event or activity while he was at Lucky Wishbone, Inc., which caused his problems.  He testified his symptoms flared up from the work he did, but the work didn't  cause the problem because it existed all along since his employment at SBS.


All of the medical records available to us for consideration indicate Employee has complained that his problems have existed since at least 1987.  None of the physicians have identified his employment with Lucky Wishbone, Inc., as a cause of his current condition and need for surgery. 


We conclude Lucky Wishbone, Inc., is not liable for any workers' compensation benefits relating to Employee's neck condition.  We will dismiss Lucky Wishbone, Inc., from this claim.

II.
IS EMPLOYEE'S CONDITION THE RESULT OF HIS EMPLOYMENT WITH SBS?


We first consider whether Employee's current condition is the result of his 1987 injury.  The Alaska Supreme Court has consistently ruled that an injured worker enjoys the presumption that her condition continues to be the result of a compensable injury.  Employers Commercial Union Co. v. Libor, 536 P.2d 129, 132 (Alaska 1975); Rogers Elec. Co. v. Kouba, 603 P.2d 909 (Alaska 1979).  The presumption of compensability also applies to a claim for continuing medical care.  Adamson v. University of Alaska, 819 P.2d 886 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  Accordingly, we find Employee enjoys the presumption that his condition is the result of his 1987 injury, and that the need for medical care is compensable.


We find SBS presented evidence to overcome the presumption.  Dr. James clearly stated that the 1987 injury did not cause a permanent condition, and that Employee's need for medical treatment is not the result of his 1987 injury.  Instead, Dr. James testified that the current condition and the need for medical care is the result of a pre-existing congenital anomaly which has naturally progressed.  Therefore, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.


We find Employee failed to prove his claim by a preponderance of evidence.  Dr. Peterson stated in his September 2, 1993, notes that "although the patient has been asymptomatic with regard to his neck and arm until the injury of 1987 and has been consistently symptomatic since that time, it is difficult to incriminate the specific episode in the causation of his pathology on a more probably than not basis."  He reconfirmed this opinion in his deposition, when he stated:  [I]n the absence of a fracture or a major traumatic episode it's extremely difficult to assign certain activities or certain periods of employment and directly relate those to a given pathology on an X-ray . . . ."  (Peterson Dep. at 27).  Dr. Peterson testified that symptoms, such as Employee's arm symptoms, traction, root problems, and radiculopathy: 


[A]re referable to lifting.  The other side of it, the degeneration, spurring and so forth, is that's a lot harder connection to make and I can't really say that with any degree of certainty that the degeneration was accelerated by those lifting activities, as much as I could say the radiculopathy and the arm traction symptoms and so forth. . . .  This is the arm symptoms of the C7 root versus the structural changes in the neck.


We find Employee's injury is not a factor in the degenerative disc disease or his need for medical treatment of that condition.


We next consider Employee's argument that his current condition is the result of cumulative trauma from his employment at SBS, and not just the result of the 1987 injury.  We find again his current condition for which he seeks treatment is the degenerative disc disease.  We find Dr. Peterson's testimony is adequate to raise the presumption that the condition is work-related.  We find Dr. James's testimony overcomes the presumption.   We again find Employee failed to prove his claim by a preponderance of the evidence.  Dr. Peterson could not say with any degree of certainty that the lifting activities affected the structural changes in his cervical spine, such as the degenerative disc disease and spurring.  Instead, it may have produced the arm symptoms which are related to the C7 root.  Of course, Dr. Peterson has also indicated that the C7 root problems may be the result of degenerative problems at a higher level of his cervical spine.


Weighing the evidence, specifically the testimony of Dr. James, the inconclusive testimony of Dr. Peterson, and the long period of time that Employee went without seeking any medical care, we conclude that the employment with SBS is not a factor in his current condition.


We will deny and dismiss Employee's claim against SBS.  Because we have found Employee's current condition did not arise in the course and scope of employment, there is no need to address the other issues raised by the parties.


ORDER

1.  Lucky Wishbone, Inc., and its insurer are dismissed from this claim.


2.  Employee's claim against SBS is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of July, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom                                     


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney                                    


Florence Rooney, Member



 /s/ Patricia A. Vollendorf                            


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert K. Miller, employee/applicant; v. Spenard Builders Supply, employer; and Fireman's Fund Insurance, insurer; Lucky Wishbone, Inc., employer; and Industrial Indemnity Company, Insurer/defendants; Case No. 8716493; dated and filed in the office of the Alaska Workers'  Compensation Board in Anchorage, Alaska, this 8th day of July, 1994.



Brady D. Jackson III, Clerk
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