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We heard this claim for temporary total disability compensation, medical benefits, attorney's fees and costs in Fairbanks, Alaska on April 28, 1994.  The employee attended the hearing and attorney Debra Fitzgerald represented him.  Attorney Ann S. Brown represented the employer.  The record closed at the end of the hearing.


The employer filed an over length pre‑hearing brief.  The employee filed an objection to our consideration of that brief.  Under 8 AAC 45.114(2), legal memoranda may not exceed 15 pages in length unless the filing party first obtains permission at a prehearing conference.  As the employer did not obtain permission to file the over length brief, we did not consider it.


The employee testified at hearing.  His former co‑worker, Reuben Larranaga, also testified on his behalf.  James D. Mansell, Charles A. Burns, Dennis Lamoreux, and Philip Hueth testified for the employer.  We relied upon the January 29, 1994 report of our independent medical evaluator, Douglas Smith, M.D. We also relied on other documentary evidence.  Finally, we relied upon the following deposition transcripts:


Ralph Marx, M.D.
June 9, 1992


Edgar G. Dawson, M.D. 
November 9, 1993


Lee Brown
April 30/ May 3, 1993


James A. Lundquist, M.D.
April 30, 1993


John W. Joosse, M.D.
September 14, 1993


James G. Gollogly, M.D.
July 8, 1993


ISSUES

1.  Was the employee injured at work on January 12, 1992?


2.  If so, did the injury entitle the employee to receive temporary total disability compensation after March 11, 1992 and additional medical benefits?


SUMMARY OF EVIDENCE

The employee testified that he began working as a Fireman at the employer's power plant in May 1991.  He was terminated effective January 17, 1992.  On January 12, 1992 he injured his neck while working for the employer.  January 12, 1992 was the last day he worked. (Brown Dep. at 40).  He was told of his pending termination before he injured his neck.  (Id. at 38).  He stated at hearing he was notified of his termination on January 7, 1992.  He stated had never injured his neck prior to or after January 12, 1992.   (Brown Dep. at 20).


Later in the deposition, though, the employee stated he had injured his neck again after January 1992.  In April 1992 police responded to a call to his home and forcibly removed him from the premises.  (Id. at 47).  During the incident he ended up on the floor with a knee behind his back and his neck.  He did not believe that the incident worsened his neck symptoms.  ( Id. at 48) .  He also stated that he previously went to a doctor with complaints of neck pain in 1990.  (Id. at 52).


The employee stated the injury occurred in the basement of the power plant.  (Id. at 58).  He was removing a section of floor grid.  The sections were about four feet long and three or four feet wide.  (Id. at 59).  He needed to remove it to unclog the suction line below.  (Id. at 60).  While removing the grid a pole fell and struck him across his neck.  The pole was steel, two to three inches in diameter, and seven or eight feet long. it weighed about 40 pounds.  (Id. at 62).  The bottom of the pole was on the floor and the other end rested up against the side of the boiler.  (Id. at 63).


The employee stated he was bending over, on his knees, when the pole fell and struck him.  (Id. at 65).  He answered his counsel's question about his posture by stating again that he was on his knees when he was struck.   (Id. at 66) . The pole struck him on the left shoulder and neck, knocking him over.  He finished his shift. No co‑workers were with him at the time the pole hit him.  His co‑workers were Jerry Curly and Bill Jensen.  (Id. at 67).  Neither of those co‑workers were part of the racial problems encountered by the employee on the job.  (Id. at 68).  He had no problems finishing his shift.  (Id. at 69).


After leaving work the pain began bothering him and he went to the emergency room of the local hospital.  They examined him, took x‑rays, and prescribed pain pills and muscle relaxers.  (Id. at 70, 71).  He then saw Dr. Lundquist who referred him to Dr. Gollogly.  (Id. at 74).  In his deposition the employee stated he went to the emergency room on January 12 and then saw Dr. Lundquist at his office on January 13.  (Id. at 24).  The examination by Dr. Gollogly took only 5 minutes.  (Id. at 75).   He then saw Dr. Joosse who took x‑rays and performed a more thorough examination.   (Id. at 78).


The employee stated that neither Dr. Gollogly nor Dr. Joosse told him he could return to work.  He learned of their recommendations from his claims adjuster.  (Id. at 80).  He stated he had not worked since his injury.  (Id. at 81).  Dr. Lundquist gave him a limited duty release to work.  However, the employee stated he did not believe he could work.  (Id. at 88).


He stated that the employer initially paid workers' compensation but later controverted his benefits.  After that date he applied for unemployment insurance benefits.  (Id. at 41).   He received about 20 weeks of benefits thereafter.  (Id. at 42).


The employee testified that racially motivated remarks had been directed at him, or reported to him by others who overheard such remarks made outside his presence, and that he had been assigned menial work while he worked for the employer.  (Id. at 28 ‑ 32).  He testified at hearing that he filed a complaint concerning his racially motivated treatment at work.  He also stated that he filed a grievance over his termination and a claim for unemployment insurance benefits.


Reuben Larranaga testified that he has worked for the employer for 15 years, 10 of them as a boiler operator.  He was a fireman when the employee was a junior fireman.  He stated that some black employees were hired by the employer but he believed they were never promoted.  He stated that he did not trust the employer's management personnel and believed that they did not trust the employees they supervised.


He testified that floor grates were very heavy.  He stated that they would have to be lifted using the strength of one's legs, as photographs identified at hearing showed someone doing.  He denied being a disgruntled employee.  While he was careful to maintain all written directives and admitted occasionally tape recording meetings with supervisors (with their knowledge), he stated  he did so because he wanted to be cautious.  He believed that untruthfulness generally represented grounds for dismissal.  However, he believed everyone was occasionally untruthful and admitted  he was himself.


James D. Mansell testified at hearing that he has worked for the employer over 17 years.  He described an ash rake as a one inch diameter bar, 9 feet long, with a foot piece at the end one foot in length.  He did not know if the employee was honest.


Charles A. Burns testified that he had no opinion of the employee's truthfulness.  He did not recall making a prior statement that the employee was not injured on the job.  He could not see why the employee would lie about such an injury.  He did not see an entry in the power plant log book relating to an injury to the employee.


Dennis Lamoreux testified he has worked for the employer for 13 years as an engineer and superintendent.  He believed the employee had been untruthful on occasion.  He notified the employee of his pending termination on January 6 or 7, 1992.  He would not allow the employee to handle coal while awaiting termination.


He first learned of the employee's claimed injury on January 14, 1993 when he read a log book entry about it. On January 13, 1993 there had not been an injury entry in the log book.  All new employees are told to file claims for any injury, no matter how small, and the employee had filed for a previous eye injury.  He asked co‑workers Burns, Jensen, and Curley and none of them knew anything about an injury to the employee.


Philip Hueth testified that he worked for the employer since 1972 and is currently power plant superintendent.  He denied ever making racially motivated remarks as claimed by the employee.  He identified as hearing exhibits photographs of the power plant boiler and an ash rake.  He stated that a section of floor grating weighed between 70 and 100 pounds.  He believed it would he physically impossible to remove a grate from its position while on one's hands and knees.  He identified photographs labeled 006, 007, and 008 which were admitted as hearing exhibits.  He stated they showed boiler number one, an ash rake, and a worker lifting the floor grate described by the employee.


James A. Lundquist, M.D., testified in his deposition that he is a semi‑retired physician. (Lundquist Dep. at 5).  At hearing he testified he retired from general surgery and now specializes in occupational medicine.  Neck and back problems make up 10% of his current practice.  He stated he last treated the employee on April 21, 1994 and would recommend surgical decompression of the employee's spinal cord.


He testified at hearing that he had not read the deposition of Dr. Dawson.  He stated he has interpreted MRI's over the years and he agreed with the opinions expressed in Dr. Hattan's radiologist's report.  He testified that the injury causing the employee's condition would not necessarily have resulted in a bruise.


Dr. Lundquist stated in his deposition that he commonly refers patients to orthopedic surgeons when necessary.  (Id. at 10).  He saw the employee for a neck injury on January 15, 1992. (Id. at 15).  After examination and x‑rays, he referred him to Dr. Gollogly.  (Id. at 18).  Dr. Lundquist stated that in his opinion, Dr. Gollogly avoids surgery when he would consider it a wise choice.  (Id. at 24).


Dr. Lundquist testified the employee told him of increased problems after his neck was grasped by the police.  (Id. at 29).   He believed the incident aggravated the employee's condition.  (Id. at 33).  However, the aggravation was brief and the symptoms shortly returned to the level prior to the incident. (Id. at 50). The original injury in 1992 aggravated the employee’s spondylosis, causing symptoms where he had none before.  Dr. Lundquist stated he referred the employee to another orthopedic surgeon, Dr. Joosse.  (Id. at 38).  He did not disagree with Dr. Joosse's conclusion that the 1992 injury did not aggravate the existing spondylosis.  He believed that the injury precipitated other symptoms, though.  (Id. at 39).   He disagreed with Dr. Joosse's conclusion that the employee could return to work without limitations.   (Id. at 40).


James G. Gollogly, M.D., testified in his deposition that he is a board‑certified orthopedic surgeon.  (Gollogly Dep. at 4).  He and Dr. Lundquist share office space.  (Id. at 6).  He first saw the employee on March 22, 1990.  The employee's complaints at that time included neck stiffness with pain into the left shoulder and upper arm.  Dr. Gollogly diagnosed acute wryneck.  (Id. at 7).  When the symptoms persisted Dr. Gollogly obtained x‑rays but found no neurological evidence of a ruptured cervical disk.  (Id. at 10).  The x-ray did show narrowing of the C6‑7 disk space and reversal of the CS‑6 curve.  (Id. at 11).  Dr. Gollogly concluded the employee had degenerative spine problems.  (Id. at 12, 13).


Dr. Gollogly testified he next saw the employee in February 1992.  The employee reported a pole fell on the back of his neck.  The pole was described to Dr. Gollogly as three to four inches in diameter, weighing 30 to 40 pounds, and eight feet long.  (Id. at 17, 18).  The employee told him the pole had not bruised his skin.  Symptoms included neck tightness, pain coming and going, and occasional tingling in the left extremities. (Id. at 19).  On examination Dr. Gollogly found no neurological signs of injury, no pain with movement or compression.  X‑rays of January 1992 indicated no change from the x‑rays he took in 1990.  A MRI of the cervical spine showed no disk ruptures, a small spinal canal, and mild C6‑7 spondylosis.  There were no signs of spinal cord compression.  (Id. at 20).


Dr. Gollogly stated that he concluded that the employee's condition was not related to the recent pole‑falling incident.  He stated that absent bruising "I couldn't imagine that the injury was significant . . . . "  (Id. at 22).   Dr. Gollogly stated he believed that the employee was no different than he had been two years before.  (Id at 23).   Dr. Gollogly stated that the MRI report indicated a narrow spinal canal, with spondylosis narrowing the canal further, with some signs of pressure on the spinal cord.  (Id. at 25 ‑ 28).   The MRI did not indicate compression of the spinal cord.  (Id. at 29).


The MRI report also indicated no cervical disk herniation.  (Id. at 34).  Dr. Gollogly stated he believed the employee could return to work in February 1992).  (Id. at 35).   Dr. Gollogly also stated that he saw the employee in Jane 1990 for back pain.  The employee reported lifting some crates days earlier which caused hip pain.  (Id. at 35).  The employee appeared to be holding his pelvis to one side and he could not flex forward.  Dr. Gollogly stated he suspected an overlying psychological problem.  (Id. at 36).   Dr. Gollogly treated the symptoms of pain with prescribed medication and heat. (Id. at 38).  Dr. Gollogly stated he doubted the sincerity of the employee's complaint.  (Id. at 39).


Dr. Gollogly stated he did not believe the employee was in need of surgery on his neck.

(Id. at 43).   He did not believe there was anything which needed to be fixed through surgery.  (Id at 45).


On cross‑examination Dr. Gollogly stated he had not reviewed the depositions of Drs.  Lundquist and Marx.  (Id. at 50).  He stated that he believed that patients involved in litigation generally magnify their symptoms.  (Id. at 55) .   He was not familiar with any studies on the use of iontophoresis. (Id. at 56).


Orthopedic surgeon John W. Joosse, M.D., testified in his deposition that the employee asked to be examined, and that examination took place on May 6, 1992.  (Joosse Dep. at 4).  Dr. Joosse stated that he determined the employee had sustained a cervical contusion or strain on January 12, 1992 when struck by a steel bar.  He also felt the employee had chronic C6‑7 spondylosis.  (Id. at 6, 7).  The employee reported he was essentially fully recovered and indicated he wanted to return to work.  Dr. Joosse stated he detected no neurological deficits and so no need for surgery.  (Id. at 7).


Bony spurs develop in response to chronic inflammation. it is a very slow and gradual process.  The spurs were visible in the x‑rays taken in January 1992 immediately after the employee's injury.  Dr. Joosse stated the employee had a significant existing condition not associated with the January injury.  (Id. at 8).  Dr. Joosse believed the employee could return to work at that time.  (Id. at 10). He did not feel that the January injury had an effect on the spondylosis. He diagnosed a soft tissue injury.  (Id. at 11).


Dr. Joosse stated he found no evidence of spinal cord compression during his examination of the employee.  (Id. at 12).  As the bony spurs due to spondylosis enlarge over time, they will start to impinge on the spinal cord or nerve roots and surgery might then be appropriate.  (Id. at 15).


Ralph L. Marx, M.D., testified in his deposition that he is a board‑certified orthopedic surgeon.  (Marx Dep. at 5).  He testified he prefers conservative treatment and rarely performs spinal surgery instead referring patients to other surgeons when necessary.  (Id at 8.).  One of the treatments he uses is cortisone iontophoresis.   (Id. at 14) .    He also injects the sympathetic ganglia with cortisone and local anesthetic.  (Id. at 15).


Dr. Marx testified the employee asked to he examined and he did so. (Id. at 45).  The employee's cervical spine evidenced severe degenerative changes.  (Id. at 48).  Based on the employee Is statements that his neck problems began after the pole struck him in January 1992, Dr. Marx concluded the injury caused the symptoms.  (Id. at 51).  Dr. Marx discounted the opinions of Drs. Gollogly and Joosse.  He did so based on his prior experience in cases where they said patients with severe problems had nothing wrong and their performing examinations at the request of insurance companies.  (Id. at 66).


Edgar G. Dawson, M.D. testified in his deposition that he is a professor of orthopedic surgery at UCLA Medical Center and director of orthopedic spinal surgery since 1972.  (Dawson Dep. at 5). Ha stated his specialty area of research and interest is the spine.  (Id. at 9).   At the request of the employer he reviewed the employee's medical records, x‑rays, MRI report, the deposition transcript of Dr. Ralph Marx, and a journal article relating to neck pain.  (Id. at 10).


Dr. Dawson stated that the records contained no references to areas of bruising which might have indicated where the metal rod hit the employee.  (Id. at 11).  Dr. Dawson also stated that the apparent absence of bruising would indicate that the injury from the blow was probably not a very serious injury.   (Id. at 12).   Dr. Dawson compared the x‑rays from March 1990 to the x‑rays of January 1992.  The 1990 x‑rays showed a very small osteophyte formation in a "well preserved" disk space.  (Id. at 15).   In 1992, the x‑rays revealed a much larger bone spur formation and progressive narrowing of the disk space.  He concluded that this was a progressive degeneration of the C6‑7 intervertebral disk documented in x‑rays to have deteriorated in the time interval between the x‑rays.   (Id. at 16).


Dr. Dawson testified he and a staff neuroradiologist reviewed the MRI of January 1992 and disagreed with the conclusions of the original radiologist.  He found no evidence of spinal cord compression and noted that even the original report indicated that the spinal canal was within the lower limits of normal.  There was no evidence of cervical stenosis and no evidence of cord compression.  (Id. at 17).  Both the spinal canal and the spinal cord are at the lower limits of normal so that the ratio of the two is within the normal range.  (Id. at 19).


Dr. Dawson testified that he believed the January 1992 injury may have caused the employee some transient discomfort.  He did not believe that the injury caused any long‑term effect. (Id. at 23).   With reasonable medical certainty, he believed that symptoms more than several weeks after the injury were not related to the injury.   (Id. at 25).


Dr. Dawson stated he did not agree with the opinion of Dr. Marx regarding the existence of cervical stenosis, and consequently, also with the opinion regarding the need for surgery to treat that stenosis.  (Id. at 25).   X‑rays from April 1993 indicated further progression of the bone spurs at the C6‑7 level.  (Id. at 26).  The rate of progression from 1992 to 1993 was the same as that between 1990 and 1992.  (Id. at 32).   Dr. Dawson testified that it was absolutely ridiculous, in light of the MRI, to say that the employee risked paralysis absent surgery.   (Id. at 31).


Dr. Dawson stated on cross‑examination that he is sure that the employee's condition must be getting worse with time.  The chronic disk degeneration will need surgery at some point.  (Id. at 52). Based on the evidence of advancing state of degeneration, Dr. Dawson stated, he doubted whether the employee would be able to work without surgery.  (Id. at 53).  He believed that the employee's reported symptoms are real.  (Id. at 58).


Orthopedic surgeon Douglas G. Smith, M.D., submitted a report, dated January 29, 1994.  In the report he described the results of his January 12, 1994 evaluation of the employee.  That evaluation was done at our direction under the authority of AS 23.30.095(k). Dr. Smith noted the employee's complaints at the examination included the neck, left shoulder, left arm and hand, left leg, and left foot.   The employee reported pain, numbness, and tingling.  Dr. Smith reported that the employee could walk without a limp but his gait was somewhat jerky.  He was able to toe and heel walk.


Under "history" Dr. Smith noted the employee stated he had an iron pole hit him across the neck and left shoulder on January 12, 1992, that he was bent over at the time, and that the impact knocked him to the ground.  The pole was described as six to seven feet long.  The employee told Dr. Smith he reported the injury and was able to finish his shift.


Dr. Smith stated initially that the employee had a preexisting C6‑7 spondylosis or disk degeneration before January 1992.  He then stated that he believed the employee had a significant injury and that he seemed to recover from the physical effects of that injury until released for light duty in May or June 1992.  Dr. Smith then stated,  "It appears that there is good evidence that [the employee] falls into the problem of a chronic pain syndrome with its attendant symptoms of decreasing function, high medication use, nonanatomic symptomology and stress‑related increase in symptomology.”


Dr. Smith noted that neurologically the employee did not demonstrate any abnormalities.  However, objective evidence of cervical spine abnormalities was noted in the x‑rays and MRI.  Dr. Smith concluded that from a subjective point of view, and relying on the employee's pain drawing attached to his report, "in my opinion [the employee's complaints of pain and numbness] are nonanatomic and more indicative of a chronic pain syndrome or symptoms magnification rather than organic disease."


Dr. Smith responded to a question that the January 1992 blow "did aggravate a preexisting degenerative condition at the C6-7 level, initially from an organic or mechanical point of view. . . .”  He stated,  "It would be my opinion that mechanical insult probably had healing and recovery, or at least stabilization, up to a point four or five months post injury and then subsequently became complicated by the later problem of the chronic pain syndrome."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Was the employee injured at work on January 12, 1992?

Over the employee's objection, we permitted the employer to argue for the first time at hearing that the employee was not injured at work on January 12, 1992.  We did so even though the employer had initially accepted the employee's claim and paid temporary total disability compensation and medical benefits until March 11, 1992. Childs v. Copper Valley Elec.  Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).


The employer extensively challenged the employee's credibility based upon its view of statements he made and his actions in filing complaints and claims against the employer after his termination.  However, the Supreme Court has pointed out the limited impact of credibility evidence in determining whether the presumption of compensability has been raised by the employee and, once raised, whether the presumption has been rebutted.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Baker v. Reed‑Dowd Co., 836 P.2d 916, 920 (Alaska 1992).  The employer also relied on the absence of an entry in the power plant log about the employee's injury.  It also pointed out that the employee said nothing to his co‑workers about an injury on January 12, 1992.


Based on the employee's testimony, the emergency room records, and the testimony of the numerous physicians summarized above, we find the employee established the preliminary link necessary to raise the presumption he suffered an injury.  In the absence of medical evidence supporting the employer's argument that the employee did not incur an injury at work on January 12, 1992, we find that the employer has not rebutted the presumption with substantial evidence.  We find, therefore, that the employee suffered a neck injury of some sort on January 12, 1992 when hit by a falling ash rake.


2.  The employee’s entitlement to receive temporary total disability compensation and medical benefits after March 11, 1992.

The insurer contends it is not liable for temporary total disability compensation and medical treatment of the employee's neck condition after March 11, 1992 because any disability or need for medical treatment or surgery resulted from a naturally occurring deterioration of the employee's preexisting spondylosis.  The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerate, or combines with a preexisting condition to cause disability entitles an employee to compensation and benefits.  Thornton  v.  Alaska Workmen's Compensation Board, 411 P.2d. 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a 'substantial factor" contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.”  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a preexisting condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120. Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981) .  AS 23.30.120 (a) provides in part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." Continuing disability and need for medical benefits must also be presumed. Olson v. AIC/Martin J.V.,  818 P.2d 669,  672 (Alaska 1991);  Municipality of Anchorage v. Carter,  818 P.2d 661, 665 (Alaska 1991).


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work‑related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence', as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976),  the Court explained two possible ways to overcome the presumption which applied in this instance require: 1) producing affirmative evidence the disability and need for medical treatment of the neck was not work‑related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  “Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact) that the asserted facts are probably true."  Saxton v. Harris,  395 P.2d 71, 72 (Alaska 1964).


We find the question involved here, whether the employee's neck condition after March 11, 1992 was the result of the January 12, 1992 injury, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.


We find, based on the testimony of the employee and Drs.  Lundquist, Marx, and Smith, that the employee has produced sufficient evidence to raise the presumption of compensability in regard to his continuing disability and need for medical treatment after March 11, 1992.  We also find, based on the testimony of Drs.  Gollogly, Joosse, and Dawson, that the employer has produced substantial evidence rebutting the presumption of compensability for both continuing disability and need for medical treatment after March 11, 1992.  Since we find the employer's rebuttal evidence substantial, the presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence.


As we have noted in previous decisions involving similar types of disputes between medical experts concerning causation, distinguishing between competing opinions is difficult where the primary difference is one of medical opinion.  The Legislature no doubt had cases such as these in mind when it amended the Act in 1988 to enable us to obtain an independent medical evaluation under  AS 23.30.095(k) . The opinion of the physician performing the evaluation under §95(k) is not binding upon us in resolving the underlying dispute.  However, we do give the §95(k) report considerable weight in resolving disputes.  We do so in part to support the Legislature's obvious intent of minimizing the costs of claims attributable to obtaining unlimited numbers of expert opinions We also do so because the report represents the opinion of the one expert, in the context of the claim in question, who is obviously free of any bias or taint attributable to a relationship with one or the other party to the claim.


This claim is somewhat unusual, however.  Two of the medical experts refuting the employee's claim are specialists whose opinions are based upon examinations performed on referral from the employee's treating physician.  Consequently, the usual bias arguments do not apply to undercut their opinions.


Moreover, the claim is also somewhat unusual in the nature of the conclusions reached by our independent medical evaluator.  Dr. Smith was asked to determine whether the employee's preexisting cervical spondylosis was substantially aggravated by the work injury.  Dr. Smith opined that the underlying degenerative condition was aggravated by the January 1992 injury, but the aggravation was temporary.  To that extent his opinion agreed with those of Drs.  Gollogly, Joosse, and Dawson.


Dr. Smith went on to state that, after the temporary muscle spasm, neck stiffness, and possible transient left upper extremity neurological abnormalities passed, the employee's condition became one of chronic pain syndrome or symptom magnification.  He diagnosed chronic pain syndrome.  He then suggested rather extensive additional testing and possible medical treatment depending on the results of the testing.  None of the five other physicians suggested chronic pain syndrome as a diagnosis. Of the physicians who have lately examined the employee or reviewed his medical records, all but Dr. Smith testified that they believe there is an anatomical basis for the employee's neck complaints.  Their primary disagreement was the cause of the problem.


As part of our decision‑making process, we assessed the size, weight, and configuration of an ash pole by examining the ash pole brought into the hearing room.  We find it was not as big or heavy as described by the employee. we also considered the photographs of the area where the injury occurred, and the testimony concerning the employee's likely position when struck by the ash pole, in order to reconstruct the distances involved.  Finally, we considered the medical evidence indicating the pole did not bruise the employee on impact ‑ Based on that evidence, we find that the impact of the ash pole was likely not as great as described by the employee and would not have knocked him over as claimed.  We therefore also conclude that the medical opinions based on an assumption of a less severe impact, such as Dr. Gollogly's and Dr. Dawson's, are not unreliable on that basis.


We find a preponderance of the evidence supports a finding that the January 12, 1992 injury temporarily aggravated the employee's chronic cervical spondylosis.  We base that finding on the testimony to that effect of Drs.  Gollogly, Joosse, Dawson, and Smith.  Their opinions on the period of temporary aggravation varied somewhat.  Dr. Gollogly found the employee had no pain or neurological signs of injury and was able to return to work in February 1992.  Dr. Joosse found the employee able to return to work when he examined him in May 1992.  Based on their review of the medical records, Dr. Smith concluded the employee's aggravation would have resolved in four or five months while Dr. Dawson opined that injury‑related symptoms would have lasted several weeks.


Dr. Gollogly based his opinion on a contemporaneous examination and his opinion was supported by Dr. Dawson based on his review of the medical record.  Dr. Joosse’s observations three months later did not contradict Dr. Gollogly.  We find, based on the opinion of Drs. Gollogly and Dawson, that the employee was neither disabled by the neck injury of January 12, 1992 after March 11, 1992 nor in need of medical treatment of that injury after March 11, 1992 as claimed.  We find, based on the opinions of Drs.  Gollogly, Joosse, and Dawson, that continuing degenerative changes attributable to the employee's preexisting spondylosis (rather than the January 12, 1992 injury as opined by Drs.  Lundquist and Marx or chronic pain syndrome as opined by Dr. Smith) caused any disability or need for medical treatment after that date.  Consequently, we conclude on that basis that his claims for temporary total disability compensation and medical benefits after March 11, 1992 must be denied and dismissed.  Since we have not awarded compensation or medical benefits, his request for an award of attorney's fees must also be denied and dismissed.


ORDER

The employees claim for temporary total disability compensation and medical benefits after March 11, 1992, and an award of attorney's fees and costs, is denied and dismissed.


Dated at Anchorage, Alaska this 14th day of July 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue it not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lee Brown, employee / applicant; v. University of Alaska, Fairbanks, employer, self‑insured / defendant; Case No.9200852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of July ,  1994.



Cathy D. Hill, Clerk
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     � Due to the unavailability of the industry member of the northern panel, a panel quorum consisting of the designated chairman and the labor member heard the claim.  AS 23.30.005(f).










