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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANK PERSICHETTI,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9023309



)

NORCON

)
AWCB Decision No. 94-0164



)


Employer,
)
Filed with AWCB Fairbanks



)
July 14, 1994


and
)



)

EAGLE PACIFIC INSURANCE
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This appeal of a reemployment benefits administrator designee (RBA) opinion, finding the employee ineligible for reemployment benefits, was heard at Anchorage, Alaska on May 6, 1994.  The employee was represented by attorney William Erwin.  Attorney Phillip Eide represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee injured his back when loading a truck on August 29, 1990 while working as a truck driver for the employer.  The issue we must decide is whether the RBA abused her discretion in concluding the employee is ineligible for reemployment benefits.  In her March 8, 1994 letter she stated:


I have determined that you are not eligible for reemployment benefits for the following reasons:


[X] Those given by the rehabilitation specialist in the evaluation.  Sherri Poling reports that your physician, Dr. Newman, indicates that your physical capacities will allow you to return to work as an Assistant Construction Superintendent, work that you have done in the past 10 years.  Labor market survey reveals that opening exist [sic] or are anticipated and remunerative employability is met.


Rehabilitation specialist Sherri Poling made her recommendations based on the physical capacities evaluation prepared by Michael Newman, M.D. In her January 11, 1994 eligibility report, Poling summarized Dr. Newman's evaluation and recommended a finding of ineligibility, as follows:


Pertinent medical information was received from Dr. Michael Newman, treating physician, on 12/20/93.  Dr. Newman approved the following job descriptions: Light Truck Driver and Assistant Construction Superintendent.  He disapproved the following job descriptions: Heavy Truck Driver, Road Roller Operator, Tire Repairer, and Operating Engineer.  He also disapproved the position of Industrial Truck Operator, noting, "Could be modified to lifting 25# max.  Needs limit on continuous sit." Dr. Newman disapproved Material Expediter and stated, "Could be modified to decrease lifting to 25# max." Dr. Newman additionally disapproved the position of Tool and Equipment Rental Clerk stating, "Modify lifting."


Dr. Newman stated that Mr. Persichetti 'may participate in Light work.  He may climb and balance frequently.  He may stoop, kneel, crouch, and crawl an occasional basis.  He may reach, handle, finger, and feel on a constant basis.  Regarding occupational hazards, Mr. Persichetti may occasionally work in high, exposed places and is otherwise unrestricted with respect to hazards.  Dr. Newman stated that Mr. Persichetti is medically stable at this time.  Regarding whether or not Mr. Persichetti will have permanent partial impairment, Dr. Newman marked, "N/A."  It was previously noted in the original eligibility evaluation report that Mr. Persichetti has received an 8% whole person permanent partial impairment rating from Dr. Bruce Bradley of Seattle, Washington.


. . . .


Dr. Newman approved two positions, Light Truck Driver and Assistant Construction Superintendent.  The job history indicates that the Light Truck Driver positions were in combination with heavier jobs which were disapproved; therefore, Mr. Persichetti is unable to perform these job combinations.  Mr. Persichetti meets the Specific Vocational Preparation for construction Superintendent.


Given that the employee had held a position equivalent to an Assistant Construction Superintendent within the ten years prior to the injury and because Dr. Newman had predicted the employee would be able to perform light duty jobs, the RBA accepted Ms. Poling's recommendation that the employee be found ineligible for reemployment benefits.  We must determine whether the RBA abused her discretion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. ... Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held  
within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received 
training for within 10 years before the injury or that the employee has held following the 
injury ....


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive., [footnote omitted].  Tobeluk v.. Land, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left‑with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Garret v. Halliburton Services, AWCB Decision No. 890013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.


In this case, the employee testified that he needs reemployment benefits.  He testified that he does not have the experience necessary to qualify to work as an Assistant Construction Superintendent.  Specifically, he said he does not possess what he believes is the required skill to read blueprints, as   inferred by use of the term "specifications" in the "Selected Characteristics of Occupations Defined in the Dictionary of  Occupational Titles" (SCODDOT). 


According to SCODDOT, an Assistant Construction Superintendent (construction) (DOT #869.367‑010):  "Assists superiors in directing activities of workers concerned with construction of buildings, dams, highways, pipelines, or other construction projects: Assists superiors in planning construction procedures, specifications, work schedules, and material needs.  Inspects work in progress to ensure that work conforms to specifications and adherence to work schedules."


Ms. Poling testified that she selected the title of Assistant Construction Superintendent with the employee's help.  Together they had reviewed all the choices available and selected this title as most closely related with the employee's experience.


The employee testified he had worked portions of each year in 1980‑1984 as a "non‑working foreman," a title which is not included in SCODDOT.  As a non‑working foreman he was responsible for supplying 'materials to job sites and for supervising up to 50 truck drivers.  Additionally, two private investigators testified the employee presently takes an active roll in organizing and administering a snow removal business, periodically requiring the operation of up to ten pieces of equipment.


Consistently, we have found that subsection 41(e) requires strict use of SCODDOT job descriptions, even if they do not match reality in Alaska.  In this case, we find the use of the term "specifications," in the assistant construction superintendent job description, does not necessarily require the use of blueprints.  For example, in the operation of a snow removal business, we doubt that blueprints are ever used to ensure removal of snow in accordance with "specifications."  Similarly, we believe that providing materials to job sites in accord with itemized requirements does not necessitate the use of blueprints.  Based on this conclusion, and on our observation that the employer has at least four years experience in all other areas covered in the job description, we conclude the RBA did not abuse her discretion.


ORDER

The RBA's March 8, 1994 decision denying eligibility for reemployment benefits is affirmed.


Dated at Fairbanks, Alaska this 14th day of July,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Darrell Smith 



Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Frank Persichetti, employee / applicant; v. Norcon, Inc., employer; and Eagle Pacific insurance, insurer / defendants; Case No. 9023309; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 14th day of July,  1994.



Cathy D. Hill, Clerk
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