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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TERESA NIX,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8716367

SAFARI COFFEE SHOP,
)



)
AWCB Decision No. 97-0167


Employer,
)



)
Filed with AWCB Anchorage


and
)
July 15, 1997



)

ALASKA INSURANCE GUARANTY ASSOC.
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard the employee's claim for increased permanent partial disability (PPD) benefits, rehabilitation benefits, additional temporary total disability (TTD) benefits, and attorney's fees and legal costs on June 1, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and its insurer were represented by attorney Peter J. Crosby.  The record was left open for receipt of the deposition of Robert E. Gieringer, M.D. The record closed on June 15, 1994, the first hearing date after Dr. Gieringer's deposition was received.


ISSUES

1.  Should the employer have paid TTD benefits from September 25, 1991 to October 12, 1992?


2.  Is the employee entitled to additional permanent partial disability benefits based on a 5% rating under the American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments (lst Ed.) (AAOS) system?


3.  Is the employee entitled to rehabilitation benefits?


4.  Is the employee entitled to medical benefits for surgery by Dr. Gieringer using the Weaver‑Dunn procedure? 5. Is the employee entitled to actual (reasonable) attorney's fees and legal cost?


SUMMARY OF THE EVIDENCE

On July 13, 1987, Nix started working for the employer earning $7.00 an hour.  She testified at the hearing that she was promised $10.00 an hour.  On August 22, 1987, the employee slipped and fell down the stairs leading to the basement of the employer's premises.  She injured her right ankle and, in an attempt to catch herself, strained her left shoulder.  Nix was seen two days after her fall by R. Thornquist, M.D. X‑rays revealed no fracture of either the shoulder or ankle.  The doctor's assessment was a sprain of both.  She was referred to Anchorage Physical Therapy for an evaluation and treatment, which she attended for the next two to three weeks.


The insurer accepted her claim and started paying TTD and medical benefits.  Nix has not been employed since her injury in August 1987.


Nix saw Michael W. Eaton, M.D., on October 10, 1987 and he diagnosed, among other things, adhesive capsulitis in the left shoulder.  It was his opinion the employee should be off work for one to two months and could not return to her job at the time of injury.  He felt she would be capable of doing light duty work.  The doctor estimated her condition could last anywhere from six months to two years.  In accordance with the doctor's suggestion, Nix continued with physical therapy.


On November 2, 1987, the insurer requested Comprehensive Rehabilitation Services, Inc., (CRS) to prepare a preliminary evaluation report.  In an interim report dated January 27, 1988, David E. Tydings, a qualified rehabilitation professional with CRS, reported that on December 30, 1987 Dr. Eaton notified him that Nix had the physical capacity to work as either a cashier or hostess.  Tydings noted in his report that with this information, "Vocational exploration will be continued in those occupations, and a Vocational Rehabilitation Services Plan will be completed if the Labor Market Survey is favorable."


In a physical capacities evaluation report dated March 25, 1988, Dr. Eaton indicated Nix was able to sit, stand, and walk for four consecutive hours and able to perform those activities eight hours in a normal work day.  The employee was able to lift up to ten pounds frequently and up to 20 pounds occasionally.  She had no restrictions with regard to bending, squatting, climbing, twisting, crawling, or reaching above her shoulder.  Dr. Eaton's prognosis was that these capacities were expected to increase, and he recommended she continue with physical therapy.  The doctor reviewed and approved job analyses for cashier and restaurant hostess.   


At the insurer’s request, Edward Voke, M.  D., examined Nix on April 16, 1988.  His impression was cervical strain and resolving adhesive capsulitis.  He recommended a  work hardening program.  He also predicted that at some time in the future she would be able to return to the job she had at the time of injury. The insurer provided job placement assistance from June 15, 1988 to August 15, 1988.  


On September 28, 1988, Dr. Eaton performed arthroscopy of the left shoulder and found an impingement syndrome.  The doctor performed an acromioplasty of the left shoulder and an open Mumford procedure of the left shoulder on September 29, 1989.  Following surgery, Nix started on a long course of physical therapy.  As a result of surgery, job placement efforts were placed on hold until August 1, 1989.


In a status report dated August 1, 1989, Duane Mayes, the employee‘s rehabilitation professional at the time, noted that when he spoke with Nix on July 28, 1989, Nix felt she was totally disabled and unable to return to work.  He was also informed by the employee that she was pregnant and expected a child in January 1990.  Mayes stated he had written a letter on August 1, 1989 to Dr. Eaton requesting information as to whether Nix could return to work eight hours a day in a sedentary to light or medium duty capacity.  Dr. Eaton was also asked to complete a physical capacities evaluation form.  He was further asked to clarify if Nix was unable to return to full‑time work, how many hours she could work and what lifting she might be able to do.


In a letter dated August 14, 1989, Dr. Eaton stated he was unable to make an accurate determination of the employee's ability to work eight hours a day and what restrictions she might have at that time.  He recommended that she undergo a comprehensive evaluation of her work capabilities through the Body Ergonomics And Rehabilitation (BEAR) program.


On September 12, 1989, a medical evaluation was performed by Dr. Voke and Dr. Gieringer.  The doctors concluded Nix had a continual left shoulder impingement syndrome.  It was their opinion the employee was not medically stationary and, accordingly, an impairment rating could not be given.  They believed the employee could work as a cashier, hostess, or do similar type work‑


Nix delivered a child on January 16, 1990.  On March 12, 1990, Carol Jacobsen, Nix's new rehabilitation specialist working for Northern Rehabilitation Services (NRS), sent the employee a number of job analyses depicting the physical functions she had done while working for the employer. On March 20, 1990, Jacobsen was informed by Nix that she had reviewed the job analyses and felt the ones for cook and cashier presented reasonable comparisons to her job at the time of injury.  On May 7, 1990, Jacobsen met with Nix, and Nix signed a job analysis for cook.


In her closing report dated August 16, 1991, Jacobsen stated:


Since the last Status Report of 1/31/91, Ms. Nix did attend the Physical Capacities Evaluation (PCE) at the Body Ergonomics and Rehabilitation (B.E.A.R.) Program on 5/2/91.  As a result of the PCE, Ms. Nix was able to demonstrate safe function and productivity in the light‑medium category level of work without any difficulty, according to Ms. Farooz Sakata, OTR.  Ms. Sakata further indicated that Ms. Nix's capabilities would improve with physical conditioning.  During that same examination report, Ms. Sakata indicated that the position held by Ms, Nix at the time of her injury, that of a Cook (Restaurant‑Hotel) with a 50 lbs lifting limitation, was one that she could perform.  Ms. Sakata also advised release of Ms. Nix to perform tasks as a Cashier (Day Lodge) employee and a General Merchandise Clerk.


On September 25, 1991, Robert Fu, M.D., a specialist in physical medicine and rehabilitation, determined Nix suffered a permanent impairment of the left shoulder as a result of her August 22, 1987 work‑related injury.  Based on this assessment, he gave her a seven percent permanent impairment rating of the whole person according to the American Medical Association's Guides to the Evaluation Impairment (3rd Ed.) (Guides) .  He also found the employee had the physical capacity to be a fast‑food worker and sandwich maker without modification.  Based on Dr. Fu’s September 25, 1991 findings and conclusions, the insurer terminated Nix's TTD benefits.


Dr. Gieringer, on October 9, 1991, recommended Nix be evaluated for purposes of a reconstruction of the conacoclavicular ligaments.  He felt a review by the University of Washington medical staff would be appropriate to determine whether or not the Weaver‑Dunn type construction would be an appropriate treatment for her.  The insurer did not approve this course of action.


On January 10, 1992, Nix was sent to Daniel L. Flugstad, M.D., an orthopedic surgeon specializing in bone cancer.  He indicated surgery was not appropriate and recommended Nix return to her regular job after completing a course of physical therapy.


On April 27, 1992, Dr. Gieringer determined Nix was medically stable and gave her a permanent impairment rating of 19% of the left shoulder.  This rating consisted both of a Guides rating and a AAOS rating.  Fourteen percent was based on the Guides and five percent was based on the AAOS.  Dr. Gieringer testified in his deposition that the condition which involved the deformity of the clavicle was not addressed in the Guides and, therefore, could only he addressed under the AAOS.


Based on Dr. Gieringer's 14% rating under the Guides, the insurer paid Nix $8,204.56 in PPD benefits on June 22, 1992.


On August 27, 1992, Dr. Gieringer reported that Nix had the physical capacities to work as a cashier, fast food worker, sandwich maker, and counter attendant.


On September 30, 1992, after conferring with Jacobsen, Dr. Gieringer approved a cashier position and cashier fast order counter work providing Nix did not have to do any heavy lifting.  He also recommended a Weaver‑Dunn reconstruction procedure.


On October 12, 1992, Jacobsen filed her final rehabilitation evaluation.  She noted, among other things, that Nix reported that her wage at the time of injury was $7.00 an hour, attended school up to the ninth grade.  She concluded:


NRS believes that Ms. Nix has significant transferable skills in order to obtain employment.  She has worked as a Cook and Preparation Cook, a Waitress and a Hostess, Ms.  Nix has been released to similar, however lighter activities, utilizing the same types of general educational development, environmental conditions including work situations and work activities, and aptitudes.  NRS believes that Ms. Nix may utilize several options in terms of actual job titles and duties, which would stem from her work history skill level.  Therefore, it is recommended that Ms. Nix‘s not in need of a Vocational Rehabilitation Services Plan (VRSP) in order to seek employment utilizing her transferable skills.


. . . .


Dr. Gieringer has released Ms. Nix to jobs within her transferable skills that will return her to suitable gainful employment.  Labor market research shows jobs to be reasonably obtainable and within her average weekly wage.

(Jacobsen's Full Rehabilitation Evaluation dated October 12, 1992) at 11‑12).


Jacobsen also attached to her report the results of her vocational research in the Anchorage area.  This research showed that for a cashier, Fred Meyers paid $6.00 an hour entry level and $7.05 an hour within one year; Longs Drugs paid $6.00 to $6.50 all hour entry level and $8.00 within two years; Pay'N Save paid $6.00 an hour entry level with $8.00 to $10.00 within two years; and Woolworth's paid $5.50 an hour entry level and up to $6.50 to $7.00 within two years.  Jacobsen noted that each of these companies provided training on a regular basis and the physical requirements included standing, walking, reaching, and very little lifting, for which assistance was available when needed.  Many of these positions were available.


In the area of fast food worker, Arby's Roast Beef Restaurant paid $5.00 an hour entry level and $8.00 an hour within two years; Burger King paid $5.00 to $5.50 an hour entry level to $6.00 to $7.00 an hour within two years; and McDonalds Restaurant paid $5.00 to $5.50 an hour entry level to $7.00 an hour within two years.  These employers also provided training.  Physical duties included standing, walking, infrequent sitting and infrequent lifting under 20 pounds.  There were a number of openings available in this field.


For a sandwich maker, Atlasta Deli paid $6.00 to $7.00 an hour entry level and up to $8.00 to $9.00 an hour with merit and wage increases; Natural Pantry paid $5.50 an hour entry level with a increase with experience; Pickle Barrel Deli paid $4.75 an hour entry level and $6.00 with two years experience; Sarah's Sandwich Company paid $5.00 to $5.50 an hour entry level with $6.00 to $7.00 an hour within two years; and Subway Sandwiches paid $5.00 an hour entry level and up $6.25 an hour within one year.  Physical duties included standing, walking, infrequent lifting up to 20 pounds, for which modification was available.  Positions were regularly available with these employers.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.   Should the employer have paid TTD benefit from September 25,1991 to October 12, 1992?

The sole basis for Nix's claim to these TTD benefits is that she was not given a full evaluation for participation in a rehabilitation plan within 90 days of her date of injury as provided for in AS 23.30.041(c). She does not argue she is entitled to such benefits because she was, in fact, temporarily and total disabled during this period.  At time of the employee's injury, AS 23‑30‑041(c). provided:


If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional.  If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation.  A preliminary evaluation shall include the reasons why a Lull evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can he determined and reported by the rehabilitation professional at the time of the preliminary evaluation.  If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation.  The employer shall pay the reasonable costs of an evaluation under this subsection.


Subsection (d) provided that a full evaluation must include a determination whether a rehabilitation plan is, in the first instance, necessary. In addition, the evaluation had to specifically determine whether a plan would enable the employee to return to suitable gainful employment, whether the employee could return to suitable gainful employment without the plan, and the plan's cost.  Subsection (e) provided that a rehabilitation plan could consist of (1) prosthetic devices and training that enables the employee to work at the same or similar occupation as at the time of injury; (2) work site modification and vocational training for same or similar occupation; (3) on‑the‑job training for a new occupation; (4) vocational training for a new occupation and (5) academic training for a new occupation.


The record reflects that Nix was not fully evaluated for participation in a rehabilitation plan within 90 days of her injury.  As noted by the employee, a "full evaluation" was not rendered by Jacobsen until October 12, 1992.  However, we find that Tydings' interim report dated January 27, 1988 qualifies as a "preliminary" evaluation AS 23.30.041(c). While it was not prepared timely, we are not aware of any authority, and none has been provided, which stands for the proposition that a late preliminary evaluation entitles an employee to TTD benefits until a full evaluation is prepared.  Tydings' report noted that in October 1987, Dr. Eaton indicated the employee was capable of doing light‑duty work.  He also reported that in December 1987 Dr. Eaton reported Nix was physically capable of working as a cashier and hostess which were two jobs she had performed in the past.  Based on this medical assessment, Tydings found that a rehabilitation plan was not necessary because she could return to suitable gainful employment with the skills she already had.  He also reported that a full evaluation could not be completed because a labor market survey needed to be performed to determine if jobs were available in the fields Nix could do.  Accordingly, he determined a job search approach was the appropriate way to proceed.  This approach was adopted by subsequent rehabilitation professionals.


It is also important to note that many subsequent rehabilitation professionals continued to monitor the employee's condition and course of treatment over the years.  These professionals were also active in assisting Nix with job searches when the physician felt she was capable of working.  These professionals documented on a fairly regular basis what was going on in the employee's case and explained what course of action needed to be taken.


Since preliminary and subsequent evaluations were prepared which meet the requirements of AS 23.30.041(c), we conclude Nix has no basis to claim TTD benefits after September 25, 1991 when Dr. Fu gave her a permanent impairment rating and determined she had physical capacity to be a fast‑food worker and sandwich maker without the need for any job modifications.

II.  Is the employee entitled to additional permanent partial disability benefits based on a 5% rating under the AAOS system?

The insurer paid Nix PPD benefits based on 14% permanent partial impairment rating given by Dr. Gieringer on April 27, 1992.  This rating was determined under the Guides.  The insurer refused to pay the employee an additional 5% which Dr. Gieringer attributed to a deformity of the clavicle addressed, not under the Guides, but under the AAOS ratings system.  This might be an interesting question to consider if the employee's disability was to be rated under either the Guides or the AAOS system.  However, a rating under either of those systems is not applicable under the facts of this case.


As of July 1, 1988, AS 23.30.190 was repealed and reacted by Ch. 79, Sec. 34, SLA 1988 (Act) to provide that a person suffering from a permanent partial impairment is to be compensated by multiplying $135,000 by the percentage of his permanent impairment.  The determination of impairment is to be based on the Guides, with the board given the authority to adopt a schedule for injuries that cannot be rated under the Guides.  By adopting regulation 8 AAC 45.122, the board established a presumption that the Guides address an injury and, if the presumption is overcome by clear and convincing evidence, then a AAOS rating can be used.


However, Sec. 48 of the Act provides, "Except for Secs. 8, 24, 28, 29, 42, and 46 of this Act, this Act applies only to injuries sustained on or after July 1, 1988." Since Nix was injured in August 1987, the 1988 revisions of the Act do not apply to her claim and an impairment rating under either the Guides or the AAOS system is inappropriate.  Her permanent partial disability compensation must be determined under the version of AS 23.30.190(a)(20) as it existed prior to July 1, 1988.  Since the parties did not address her permanent loss of wage earning capacity we will not determine that issue at this time.  We deny and dismiss the claim for benefits based on the AAOS.  We retain jurisdiction over the issue of permanent partial disability if it cannot be resolved by the parties.

III.  Is the employee entitled to further rehabilitation benefits?

Nix argues that the jobs Jacobsen believed she could do with her transferable skills and physical capacities only pay between $4.75 and $6.00 an hour at the entry level and, accordingly, they would not return her to suitable gainful employment.  She requests rehabilitation services to assist her in finding an appropriate job and TTD benefits during the placement period.


As noted previously, an employee was entitled to participate in a rehabilitation plan in 1987 only if he suffers a permanent disability that precluded him from returning to suitable gainful employment.  AS 23.30.265(28) provided at that time:


"suitable gainful employment" means employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to his average weekly wage as determined at the time of injury.


In Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120 (a) (1) applies to claims for vocational rehabilitation.  The court has also held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the benefit claimed. Burgess Construction v.Smallwood,  623 P.2d 312, 316 (Alaska 1981).


If the employee presents sufficient evidence to establish this link, the presumption attaches and shifts the burden of production to the employer. Veco, Inc. v. Wolfer, 693 P‑2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, at 1046.


If the employer produces substantial evidence in this regard, the presumption of compensability drops out and the employee must prove all elements of his claim by a preponderance of the evidence.  Veco, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, we first need to determine whether Nix has established the preliminary link between her injury and the need for rehabilitation.  She testified that she was hired by the employer at $10.00 a hour and the record reflects that the jobs Jacobsen thought she could do only paid between $4.50 and $6.00 an hour.  Because of this disparity in wages, we find the employee has proved the necessary link and the presumption attaches to her claim.


Since the presumption of compensability attaches to Nix claim, we must next decide whether the employer has come forward with substantial evidence to rebut it.  As noted earlier, a permanently disabled employee is entitled to rehabilitation benefits under AS 23.30.041(c) as it existed in 1997, only if that disability "precludes return to suitable gainful employment."  AS 23.30.265(28).


From a medical standpoint, the record reflects that the medical professionals who have been involved in Nix's case have basically felt all along that she was capable of returning to some type of work.  Dr. Voke noted this possibility in April 1988.  After an examination in August 1989, Drs.  Voke and Gieringer believed the employee could work as a cashier, hostess or similar type of work, Sakata of the BEAR program noted after an evaluation in January 1991 that Nix was physically capable of light to medium work as a cook, cashier, and clerk.  In October 1991, Dr. Gieringer opined that she had the physical capacity to be a fast‑food worker and sandwich maker without modification.  In January 1992, Dr. Flugstad found the employee capable of returning to her job at time of injury after completing a course of physical therapy.  In August 1992, Dr. Gieringer again pronounced Nix capable of working as a cashier, fast food worker, sandwich maker, and counter attendant.


Based on this evidence, we find Nix physically capable now, as she has been in the past, of returning to work at these types of jobs.


From a job availability standpoint, the record shows there has been an existing labor market for Nix's transferable Skills.  This was aptly demonstrated by Jacobsen in her Anchorage job research which was made a part of her full evaluation dated October 12, 1992.  We acknowledge her research was made in conjunction with this report and does not reach back to prior years.  However, we know from our own experience that the jobs investigated by Jacobsen are, in essence, constant with respect to frequent openings.  In addition, a number of large nation‑wide retail establishments have recently located in the Anchorage area which provide even a greater opportunity to the employee to find employment.  The jobs Jacobsen found with openings included cashier, fast food worker, and sandwich maker.  Beginning salaries ranged from $4.75 to $9.00 an hour.  The average comes out to be around $5.50 an hour for entry level.  However, after a year or two of experience, these jobs pay from $6.00 to $10.00.


When faced with a similar question in Kirby v. Alaska Treatment Center, 821 P.2d 127, 130 (Alaska 1991), the court stated:


Kirby argues here that a 25% reduction in earning capacity which constitutes a permanent disability does not satisfy the requirement of former AS 23.30.265(28) that the individual be restored "as nearly as possible to the individual's gross weekly earnings." We disagree. Should Kirby accept a clerical position, she will suffer approximately a 30% reduction in earning capacity the first year ($7.50 an hour versus $10.71), approximately 27% after one year ($7.84 an hour versus $10.71).  We believe that the legislature intended the words "as nearly as possible" in former AS 23.30.265(28) to include employment which restores an individual to within 16‑30% of the individuals pre‑injury earnings under the time frame presented by the facts in this case. . . . our conclusion here also comports with our recent decision in Olson V. AIC/Martin J.V., 818 P.2d 669, 674‑75 (Alaska 1991)(employee had "suitable gainful employment" under AS 23.30.265(28) where he could earn between 61‑64% of his pre‑injury wages).


The time frame in Nix's Case, according to Jacobsen's information, was a year or two after starting to work.  She located at least four jobs that the employee could do that paid $8.00 or more an hour after only a year or two of experience.  Most of the jobs she found were not far behind that range.  Based on this evidence, we find Nix's injury did not preclude her from "suitable gainful employment."  She is capable of performing the cashier/hostess/sandwich maker work in light of her education, experience and aptitude, such work is available, and that work would pay her approximately the amount she was earning when she was injured.  Accordingly, her claim for additional rehabilitation benefits must he denied and dismissed.


IV.  Is the employee entitled to medical benefits for surgery by Dr‑Gieringer using the Weaver‑ Dunn procedure?

The record reflects that this procedure was recommended by Dr. Gieringer on several occasions during his treatment of the employee.  However, the issue was not treated in enough detail at the hearing to give us sufficient evidence to make a reasonable determination on the matter.  The last medical document we have in the file from Dr. Gieringer is dated September 30, 1992, and changes could have occurred in the subsequent two years.  Further, the record does not contain, as far as we can ascertain, Dr. Gieringer's medical determination that this procedure is necessary and reasonable at this time.  The employer commented at the hearing that two other doctors had been consulted, and they disagreed with Dr. Gieringer.  We direct the parties to consider this matter further and, if necessary, bring the question before us again, this time supported by medical evidence. we retain jurisdiction over the matter if it cannot be resolved by the parties.


V.  Is the employee entitled to actual attorney's fees and costs?

Actual or reasonable attorney's fees are allowed under AS 23.30.145(b) under certain conditions.  It provides an employee is entitled to reasonable attorney fees and costs if the employer resists the payment of compensation or medical and related benefits and if the attorney is successful in prosecuting claim.  In this case, the employee's attorney has not been successful in obtaining the compensation and benefits claimed and, therefore, Nix is not entitled to reasonable or actual attorney's fees and costs.  Accordingly, this claim must he denied and dismissed.


ORDER

1.  The employee's claim for TTD benefits from September 25, 1991 to October 12, 1992, is denied and dismissed.


2.  The employee’s claim for additional permanent partial disability benefits under the AAOS rating system is denied and dismissed.


3.  The employee's claim for rehabilitation benefits is denied and dismissed.  We retain jurisdiction of the issue of permanent partial disability benefits under AS 23.30.190(a)(20).


4.  The parties are to resolve the question of whether surgery using the Weaver‑ Dunn procedure is necessary and reasonable.  If the parties cannot resolve this issue, we retain jurisdiction over it and direct the parties to bring it before us again medical with evidence demonstrating why it is, or is not, necessary and reasonable.


5.  The employee's claim for actual attorney's fees and cost is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of July 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



/s/Patricia A. Vollendorf


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Teresa Nix, employee / applicant; v. Safari Coffee Shop, employer; and Alaska Insurance Guaranty Association, insurer / defendants; Case No.8716367; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of July, 1994.



Flavia Mappala, Clerk
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