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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

Loc Nguyen

)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9309171



)

Unisea, Inc.,

)
AWCB Decision No. 94-0168



)


Employer,
)
Filed with AWCB Anchorage



)
July 18, 1994


and
)



)

Alaska National Insurance,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This petition to dismiss because the claim is allegedly fraudulent was heard at Anchorage, Alaska on July 8, 1994.  The employee is represented by attorney Eliot Gorson.  Attorney Richard Wagg represents the petitioners.  The record closed at the end of the hearing.


Neither the employee nor his attorney appeared at the hearing. in accord with AS 23.30. 110 (c) , we provided the employee and his attorney with 10 days' notice of the hearing by certified mail.  Additionally, attorney Wagg testified that his office had twice reminded attorney Gorson's office of the scheduled hearing.  Our records contain a return receipt signed by attorney Gorson's office which documented he received the notice of hearing by certified mail on June 16, 1994.  Although the employee failed to appear, we proceeded with the hearing in accordance with 8 AAC 45.010(f)(1).


The employee claims he injured his right hand while working for the employer on May 9, 1993.  Based on his initial statements to his treating physician, Vincent Lepore, M.D., Dr. Lepore concluded Employee suffered a complete loss of use of his right hand.  In his April 1, 1994 deposition, the employee similarly testified that he had completely lost the use of his right hand.  Meanwhile, on January 27, 1994, the employee filed a "petition" for an award of compensation.


Beginning on February 19, 1994, the Defendants placed Employee under surveillance by a private investigator.  The video tape recording of the employee's activities shows the employee using his right hand and arm to perform various tasks including eating with chop sticks, opening a mailbox, picking up and folding a newspaper, closing a passenger car door and pulling a shoulder strap to fasten a seat belt.


Upon being shown a copy of the video tape on March 24, 1994, Dr. Lepore revised his opinion concerning the employee's disability, he stated as follows:


I have reviewed the video tape you sent me regarding Mr. Loc Nguyen.  The video tape clearly shows Mr. Nguyen using his right hand to open a mail box, eat with chop sticks and close car doors.  Based on the activities that I viewed on the video tape, it is obvious to me that Mr. Nguyen was fraudulent with regard to his ability to use his right hand. Based upon the presentation he gave to me in my office, there would be no way that he could do those activities that he obviously did with such ease in the video tape. Based on the activities viewed in the video tape, it is my opinion that Mr. Nguyen can easily work as a dishwasher.  Also based on the activity as in the video tape, it is my belief that Mr. Nguyen was feigning the symptoms of a reflex sympathetic dystrophy.  I do not believe that there is any reasonable explanation for Mr. Nguyen to give me such a profound inability to use his hand during my physical exam and the alacrity with which he used his hand during surveillance.  To me, this is an obvious case of malingering and should not be rewarded.


Based on the events summarized above, the petitioners request an order dismissing the employee's claim and assessing the penalty described at AS 23.30.250. The petitioners also request an order awarding reimbursement of all permanent partial impairment (PPI) compensation paid totaling $3,388.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . .”


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska V. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations,'  medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210, (Alaska 1966) In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.   Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.” Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984) ; Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980) ; Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970) . We are free to judge witness credibility, however, only after the presumption is overcome and the burden of proof is placed on the employee.  Norcon, Inc. v. AWCB, __ P.2d__, Op.  No. 4097 (Alaska, July 1, 1994).


Based on the employee's deposition testimony that he severely injured his right hand at work, we find the employee has raised a presumption of compensability.  Based on Dr. Lepore's opinion that the employee was malingering and that the employee has experienced no disability, we find the presumption was overcome with substantial evidence.  Finally, based on this same evidence and on our independent viewing of the video tape recording, we find the employee was not a credible witness.  We find he failed to prove his claim by a preponderance of the evidence.  Accordingly, we find his claim for additional compensation is denied and dismissed.


Concerning the petitioners' request for a penalty for misrepresentation , AS 23.30.250 states: "A person who wilfully makes a false or misleading statement or representation for the purpose of obtaining or denying a benefit or payment under this chapter is guilty of theft by deception as defined in AS 11.46.180 and is punishable as provided in AS 11.46.120 ‑ 11.46.150."  Although we do not have authority to impose criminal sanctions, we will supply our division investigator with a copy of the record in this case for possible presentation to and prosecution by the State of Alaska Attorney General's office or the State of Alaska Division of Insurance.


Upon obtaining a conviction, the sentencing judge may choose to order restitution of the $3,388 permanent partial impairment benefit overpayment.  We find, however, we lack authority to award reimbursement of this overpayment.  AS 23.30.155(j) permits us to award recovery of advance payments or overpayments only by allowing a withholding against future installments of compensation.


ORDER

1.  The employee's claim for continuing compensation benefits is denied and dismissed.


2.  This case shall be referred to the division's investigator for possible prosecution pursuant to AS 23.30.250.


3.  The petitioners' request for an award reimbursing the $3,388.00 permanent partial impairment overpayment is denied for lack of authority.


Dated at Anchorage, Alaska this 18th day of July 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in, the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Loc Nguyen, employee/respondent; v. Unisea, Inc., employer, and Alaska National Insurance Co., insurer/petitioners; Case No. 9309171; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July 1994.



Flavia Mappala, Clerk
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