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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BOYD A. LOCKWOOD
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9225784



)

G.E. ELECTRIC GOVERNMENT SERVICES,
)
AWCB Decision No. 94-0170



)


Employer,
)
Filed with AWCB Anchorage



)
July 18, 1994

EMPLOYER CASUALTY CO.
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's request for an attorneys fee was heard at Anchorage, Alaska on June 16, 1994. Attorney Debra Fitzgerald represented Employee who was not present.  Adjuster John Murray represented Defendants.  The hearing was continued to permit the parties to file an agreed settlement.  If we approved the settlement, which related only to penalties and interest, we could consider that in determining the attorney’s fees issue.  The settlement was received July 7, 1994.  We approved the settlement and filed it in our offices on July 11, 1994.  The hearing record closed at that time.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on November 2, 1992.  He continued to work after the injury.  A day later he sought medical care and stopped working.  He was off work from November 3, 1992 through November 15, 1992.  He began to have problems upon his return to work, but continued to work until January 5, 1993.


During the first period of disability, Defendants paid him at the rate of $157.13, based on the minimum compensation rate and until he provided documentation of the wages earned in the two years before injury.  Employee worked for Employer for the two  years before injury.  On March 29, 1993, Defendants paid the difference between the initial payment and the $700 weekly disability benefit to which Employee is entitled.


For the second period of disability beginning in January 1993, Defendants did not controvert payment of disability benefits, but they did not pay benefits either until March 29, 1993.  At that time they paid only $1,700.


Employee filed a claim on July 27, 1993.  Finally on September 21, 1993, Defendants paid, Employee $13,000.  At that time no penalty or interest was paid.  On September 23, 1993 Employee contacted an attorney.  His attorney filed another claim.  In their Answer Defendants admitted Employee's right to disability and medical benefits, but disputed his right to interest and attorney's fees.


On March 17, 1994 Employee's attorney sent Murray a request for reimbursement of medical‑related costs.  Another claim was filed the next day requesting disability benefits, medical expenses, vocational rehabilitation benefits, attorney's fees and penalty.  Defendants did not respond to this claim.


Another claim was filed on April 11, 1994 which only changed the amount of Employee's earnings in the two years before injury.  Defendants did not answer the claim.  Employee's attorney wrote Murray asking when Employee would be paid for his permanent partial impairment, his medical expenses, and his attorney's fees.  On April 15, 1994, Employees attorney wrote Murray regarding the failure to pay Employee his reemployment benefits, and advised that Employee would request a hearing if he did not receive a response.  On May 6, 1994, Employee filed a request for a hearing.


At the May 12, 1994 prehearing conference Defendants admitted liability.  However, they resisted paying the attorney's fees requested.  This hearing was set subsequently on the issue of attorney's fees.


At the hearing Murray stated the case was unusual because he did not have check writing authority.  He recommended payment, but it was up to Employer to issue the check.


Murray stated benefits were delayed for the second period of disability because Edward Lindig, M.D., indicated in a January 22, 1992 report that Employee had significant pre‑existing problems from a laminectomy performed in 1974.  Dr. Lindig stated Employee: "[H]ad trouble with his back ever since that operation. . . .”


Employer received a March 22, 1993 letter from David Duba, M.D., who had taken over Employee's care.  Dr. Duba indicated in his notes that Employee's work had exacerbated his chronic back problems.  About this time Murray talked with Dr. Lindig and clarified his statements about Employee's pre‑existing problems.  Thereafter the $1,700 payment was made.


Murray indicated some of the delay in payment in this case is the fact that Employee's file was originally handled in Portland.  Subsequently the adjuster changed and the company moved offices so it was handled out of Wisconsin.


Defendants acknowledge some penalty and interest is due, and that some attorney's fees are due for Employee's attorney's efforts in revolving that matter.  Defendants argue not all of the work done was necessary, particularly the pre‑hearing, briefs and hearing.  Defendants assert a reasonable fee of about $3,000 should be awarded.  Defendants contend the fee requested, which is about 60 percent of Employee's benefits, should be more like the fee awarded in civil litigation; it should be only about one‑third of Employee's benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not he less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .   In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted by Defendants' actions, or lack thereof.  We conclude a fee can be awarded under AS 23.30.145(a).  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find the failure to timely pay benefits or file a controversion notice also qualifies as a resistance to paying the benefits due.  Attorney's fees may also be awarded under AS 23.30.145(b)


The Court has consistently interpreted AS 23.30.145 in light of its purpose to ensure that injured workers have competent counsel.  Cortay v. Silver Bay Logging, 787 P.2d 103, 106 (Alaska 1990); Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).  The Court in Wise, 718 P.2d at 973, rejected the argument made by Defendants in this case, i.e., we should consider what the fee would be in a civil case in making a fee award in this case.  The Court in Wise and Cortay contrasted the purpose of attorney's fees in civil cases under Civil Rule 82, which is "to afford reasonable partial compensation for attorney's fee to the winning civil litigant" to the objective in workers' compensation claims, which is to award a fully compensatory and reasonable fee.


We recognize Murray had little control over the course of this claim and the payment of benefits.  Instead, Employer's actions caused the long delays and forced Employee, who was clearly unable to work, to subsist as best he could.  Employer knew what Employee had earned in the two years before the injury because Employee was working for Employer.  However, rather than using the wage information it had as the basis for paying disability benefits, Employer paid the minimum disability benefits.


We find Employee's attorney provided legal services which assisted in getting payment of benefits due.  We find that it was necessary for Employee's attorney to file a request for a hearing, prepare a brief, and pursue the claim in order to resolve the payment of benefits, particularly the interest and penalty.  These sums were clearly due and should have been voluntarily paid months ago.  Because Employee had to be represented to get this matter resolved, we conclude a reasonable attorney's fee should be awarded.


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  We have already found the work performed was necessary.  In fact, if anything, Employee's counsel might have considered requesting a hearing at an earlier date because it appears Defendants were unwilling to pay the benefits due, particularly the penalty and interest.  Although the services performed were not particularly complex, the benefits resulting to Employee are substantial.  The settlement for just the penalty and interest was over $10, 000.  We find the hourly rate requested to he reasonable, and this was not disputed by Defendants.  Accordingly, we will award the attorney's fees requested.


in addition to the legal services documented in the itemized affidavit, we add 1.5 hours for the time spent presenting the case at the hearing.  Therefore, we award attorney's fees of $3,085.00.


Defendants did not object to the legal costs requested.  Therefore, we award paralegal costs totaling $1,987.50. In addition, we award other legal costs totaling $71.12.


A review of our records disclosed only one Compensation Report.  That report, dated November 23, 1992, reflects the initial payment of November 23, 1992 for benefits from November 6 through November 15, 1993.  However, at the hearing Murray indicated other payments have been made to Employee.  One of Employee's contentions was that Defendants have never provided him with a statement of benefits paid.  We are unable to locate Compensation Reports reflecting the additional payments.


Accordingly, we will refer this matter to the Administrator of the Second Injury Fund to investigate and determine whether Defendants have complied with AS 23.30.155(c). In the event the Administrator determine Defendants did not comply with AS 23.30.155(c), the Administrator may take the action necessary to collect the penalties provided under AS 23.30.155(c) for payment to the Second Injury Fund in accordance with AS 23.30.040(f).


ORDER

1. Defendants shall pay Employee's attorney directly attorney's fees of $3,085.00, and legal costs of $2,058.62.  The total award is $5,143.62.


2. This case is referred to the Administrator for the Second Injury Fund to investigate and determine whether Defendants failed to comply with AS 23.30.155(c).


Dated at Anchorage, Alaska this 18th day of July,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/Patricia A. Vollendorf


Patricia A. Vollendorf, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Boyd A. Lockwood, employee/applicant; v. G.E. Government Services, employer; and Employers Casualty Co., insurer/defendants; Case No. 9225784; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July,  1994.



Brady D. Jackson, III, Clerk
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