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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN P. KRIER,
)



)


Employee,
)


  Applicant
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9127877

NANA/MARRIOTT JV,
)



)
AWCB Decision No. 94-0176


Employer,
)



)
Filed with AWCB Anchorage


and
)
July 22, 1994



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


After awarding the employee compensation benefits in a recent decision and order, we retained jurisdiction to decide his claim for attorney's fees and costs, and a penalty. The employee is represented by attorney Michael Jensen, and the employer and insurer are represented by Theresa Hennemann.  We closed the record on June 1, 1994 when we next met after the time for filing pleadings expired. 


ISSUES
1.  Whether to award a penalty.

2.  Whether to award the employee actual attorney's fees and costs,as requested.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.   Penalty.

The employee seeks a penalty under AS 23.30.155(e), which states:


If any installment of compensation payable without an award is act paid within seven days after it becomes due, as provided in (b) of this section, there shall he added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


During his arguments at hearing, and as we noted in our April 15, 1994 decision, the employee requested a penalty on temporary total disability benefits and medical costs for the period November 16, 1991 to May 27, 1992.  Krier v. NANA/Marriott JV, AWCB No. unassigned at 19 (Claim No. 9127877) (April 15, 1994). In his post‑hearing brief, however, the employee seeks a penalty for the period November 16, 1991 to July 19, 1993 (Employee's April 25, 1994 brief at three).  The employer objects to this new period as not properly before us for decision.


We agree with the employer.  We clearly outlined in Krier I that the penalty request at issue was for the period November 16, 1991 to May 27, 1992, This decision will address that period.  The employee must file an amended application to address the additional penalty he now requests.


Citing to Harp v. ARCO Alaska, Inc., 831 P.2d 352, 359 (Alaska 1992), the employee asserts the employer failed to rely on "responsible medical opinion" or "conflicting medical testimony" when it controverted the employee's benefits for the above period.  As he points out, the court in Harp stated that the test in a penalty determination is whether, at the time of controversion, the employer possessed "sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits." Id. 831 P.2d at 358.


The insurer argues that when it first controverted benefits, there was "factual evidence in place" to support its controversion. (Employer May 5, 1994 brief at three).  The first controversion, dated November 26, 1991 and filed November 29, 1991, gives the following reason for denying the employee's time loss benefits: "No medical yet received to support a time loss claim."


The insurer contends: "At the time of controversion, NANA/Marriott was cognizant of the car accident of February 1991 in which the employee sustained a significant injury to his neck."  It adds that at that time, it was "aware" the employee continued to experience neck symptoms from his February 1.991 car accident.  Nonetheless, the insurer does not specify the evidence in the hearing record, either documentary or otherwise, which supports its assertions.  Rather than decide this issue now, we will give the employer an opportunity to point out specific evidence, in the hearing record, which supports its cognizance and awareness.


Therefore, the employer may file a supporting brief within ten days of the date of this decision.  The employee shall then have five days to respond.  We will then close the record and issue a decision.


II.  Attorney's Fees and Costs.


In Krier v. NANA/Marriott JV, we awarded the employee attorney's fees.  Krier v. NANA/Marriott JV, AWCB No. unassigned at 20 (Claim No. 9127877) (April 15, 1994) (Krier I).  However, we asked the employee's attorney to specify whether he wanted actual or statutory minimum fees.  Assuming we awarded actual fees, we ruled we would award them at the hourly rate of $175.00.


In his brief, the employee requests actual fees.  Before we determine the fees, we request the employee separate, in his response brief, the time and costs spent on the penalty issue from the time and costs spent on all other issues.  After we decide the penalty issue, we will then decide the amount of fees and costs.


Regarding the request for copying costs, the employee's attorney has not specified the number of copies for which he wants reimbursement.  Our regulation 8 AAC 45.180(f)(15) allows duplication fees at the rate of ten cents per page, "unless justification warranting awarding a higher fee is presented."  In his response brief, the employee must specify the number of pages duplicated, and a justification for a higher per‑copy fee, if one is sought.


ORDER

1.  The employer may file a brief in accordance with this decision within ten days.  The employee may thereafter file a response brief within five days.


2.  The employee must include in his response brief an explanation regarding duplication fees, in accordance with this decision.


Dated at Anchorage, Alaska this 22nd day of July, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of John P. Krier, employee/applicant; v. NANA/Marriott JV, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9127877; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July, 1994.



Brady Jackson, III, Clerk
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     �Board member Vollendorf was on vacation during most of May 1994.










