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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES MORTON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8237636



)

CITY OF FAIRBANKS, MUS,
)
AWCB Decision No. 94-0177

(Self-Insured),
)



)
Filed with AWCB Fairbanks


Employer,
)
July 25, 1994


  Defendant.
)

________________________________________)


This claim for medical benefits was heard at Fairbanks, Alaska on June 23, 1994.  The employee was represented by attorney Lawrence Kenworthy.  Attorney Dennis Cook represented the defendant.  The record closed at the end of the hearing. 


It is undisputed the employee injured his knee and back on November 23, 1983 while working for the defendant.  On February 2, 1988 we approved a compromise and release (C&R) between the employee and defendant which settled all issues except for future medical benefits.  On January 25, 1994, the employee slipped on ice and fell
, while entering the post off ice on personal business, and broke his hip.


The employee seeks reimbursement of medical costs arising from his hip and associated back treatment, claiming his lack of recovery from his initial industrial injury was a substantial factor in the subsequent non‑industrial slip and fall.  The defendants claim the initial back condition and subsequent slip and fall were related to a non‑work‑related back condition and to alcohol abuse, and not to a work‑related injury.


SUMMARY OF MEDICAL HISTORY

Following the employees November 23, 1983 injury, he received conservative treatment for about 4 1/2 months.  When his condition failed to improve, he underwent a meniscectomy performed by John Joosse, M.D., on April 12, 1984.  Subsequently, the employee had persistent, unexplained left knee pain and a slower than usual recovery.  In October 1984, Dr. Joosse first noted the employee reported back pain, which Dr. Loose concluded was not work‑related.  On November 2, 1984 the employee was examined by George Vrablik, M.D., for a second medical opinion.


On November 28, 1984 Dr. Joosse gave the employee a release to work stating: "I can't see any reason James can't work on this leg.  I have never observed the heat or swelling reported by the patient in these last few weeks.  If the pain is significant I would advise limited pole climbing.  May return to work 11/28/84."  On January 24, 1985 Dr. Joosse gave the employee a 5% impairment rating.


The employee then sought a third opinion with Cary Keller, M.D., on February 4, 1985.  Dr. Keller also gave the employee a work release, but with modifications. 


In April 1985 a medical report from Dr. Keller indicates the employee was having low back pain.  He did not believe it was related to the industrial injury.


In June 1985 the employee had arthroscopic knee surgery performed by Dr. Keller.  On July 29, 1985 Dr. Keller states; "wound benign, well‑healed.  Little progress with motion.  However, mostly due to poor patient motivation."


On July 3, 1986 the employee underwent a left lumbar sympathectomy at the L3 and L4 level.  Michael Flannery, M.D., performed the surgery and concluded the employee's recovery period would be from 2‑4 weeks before he could resume employment.  On August 11, 1986 Dr. Flannery gave the employee a modified work release.  On September 24, 1986 the employee underwent a resection of the left colon as a result of cancer.


On May 9, 1994 the employee underwent a pain clinic screening evaluation at University of Washington Medical Center.  He was denied admission due to alcohol abuse.  He was told that due to his "advanced" state of alcoholism he risks losing his life from liver disease unless he completely abstains from alcohol.  He has not.  After returning from Washington, he was disciplined at his Elks lodge for alcohol‑related disorderly conduct.  He claims to have abstained for 1 1/2 weeks prior to the instant hearing.


In his June 22, 1994 deposition, Dr. Joosse testified the employee's back condition was not related to his knee injury.  Dr. Vrablik was less certain about the cause of the employee's back condition.  He said the employee's back condition could have been caused, in part, by an altered gait associated with his knee condition.  It could also have been  caused by bone degeneration associated with alcoholism or simple day‑to‑day activities.  Dr. Vrablik was also asked whether the employee's 1983 industrial injury was substantially related to his 1994 hip injury.  Dr. Vrablik responded in his June 19, 1994 deposition at pages 29-30:


His knee condition contributes to the function of that lower extremity, as does his back condition and his alcohol condition.  His knee ‑‑ if his knee gave way in the fall, it could be related to pain that he experienced in the knee, it could be related to a weak quadriceps, the weak quadriceps could be related to his alcohol or his back nerve problems.  And sometimes people feel something give way as the bone breaks before they hit the ground, and that occasionally happens in people who will have a jar or just a step.  My aunt stepped down in her driveway, off of the grass, which was maybe two inches, and her leg gave way.  That was when her hip broke.  Her hip broke before she hit the ground.  So I can't say ‑‑ you know ‑‑ when a patient describes that to me, yeah, I take it with a grain of salt.  The fracture occasionally occurs before the impact.  It can occur at the time of impact.  But I'm trying to relate the history.  Is his knee related?   Yeah, I can't say that it isn't.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on Childs v. Copper Valley Elec. Assn., 860 P.2d 1184, 1990 (Alaska 1993), we have reviewed the issue of whether the initial claim was compensable, despite the defendant's previous payment of benefits.  The defendant extensively challenged the employee's credibility based upon its view that the employee was not a reliable "historian" in relating the history of his case to attending and evaluating physicians.  The Supreme Court has pointed out that witness credibility evidence is not considered in determining whether the presumption of compensability has been raised by the employee and, once raised, whether the presumption has been rebutted.  Norcon, Inc. v. AWCB, ____P.2d____, Op.No. 4097 (Alaska, July 1, 1994).


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v, Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  It also applies to non‑causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined ,substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton V. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the questions involved here, whether the employee's back condition and his 1994 hip fracture were the result of the 1983 knee injury, are medically complex.  Consequently, we find that medical evidence is necessary both to raise and rebut the presumption of compensability.


Dr. Vrablik testified the employee's 1983 knee injury could have substantially contributed to the pain in the employee's back.  It also could have substantially contributed to his 1994 hip fracture.  He said the back condition could have been created by the employee's altered gait, arising from the 1983 knee injury.  He said the employee's atrophied knee muscles may have relaxed to relieve pain causing the fall and broken hip.  Alternatively, he said both conditions could have been caused solely by bones weakened by alcohol abuse or simply by the aging process or by day-to‑day activity.  In sum, Dr. Vrablik did not know the causes of the employee's back condition or broken hip.  Given that Dr. Vrablik could not say whether the employee's back and hip condition is work‑related, we find the employee has not provided sufficient evidence to establish a "preliminary link," between the work related knee injury and disability, raising a presumption of compensability.  We recognize that "in the absence of any competent contradictory medical evidence . . . inconclusive medical testimony is to be resolved in favor of the claimant." Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 n.3, 758 (Alaska 1980).  In this case, however, Dr. Vrablik clearly stated he did not know the cause of the employee's back condition or fractured hip.


Assuming Dr. Vrablik's opinion is adequate to raise a presumption of compensability, we find other testimony by Dr. Vrablik, viewed in isolation, can also be relied upon to overcome the presumption.  Specifically, Dr. Vrablik testified that bone weakening from alcohol abuse or aging or day‑to‑day activities are alternate explanations for the employee's back condition and broken hip.  We find this testimony, when viewed in isolation, is substantial evidence to overcome the presumption.  Additionally, concerning the employee's back, we rely on Dr. Joosse's testimony and Dr. Keller's chart notation that the employee's back condition was not work‑related.


Finally, given our conclusion that any presumption raised was overcome, we find the employee cannot prove his claim by a preponderance of evidence.  Based on Dr. Joosse’s testimony  and Dr. Keller's notes, we find the employee's back condition is not work related.  Additionally, we conclude the 1993 fall at the post office was not substantially caused by the 1983 industrial accident.  We find the employee was not a credible witness.  For example, his testimony was repeatedly contradicted concerning his alcohol intake.  We doubt the reliability of the employee's statement that his knee "gave out" at the post office.  We suspect that the emergency room report is correct, that he slipped on ice and fell.  We also suspect that, as an "advanced" alcoholic, he had been drinking and was impaired by alcohol at the time of the incident.  In sum, we find the employee's claims for medical treatment associated with his back and hip condition is not compensable and must be denied.


Concerning the employee's request for attorney fees, no additional benefits were awarded in this decision.  Accordingly, we find no associated attorney fees are owed.  AS 23.30.145.


The employee also seeks an award of reasonable attorney fees associated with attorney assistance in obtaining pain clinic treatment in May 1994.  According to the record, with attorney Kenworthy's assistance, the defendant agreed to provide pain clinic treatment.  Nevertheless, the employee was not accepted at the University of Washington Pain clinic because of his history of and continuing abuse of alcohol (May 9, 1994 report by University of  Washington Medical Center).  In rejecting the employee's admittance, the pain clinic did prepare a "pain service‑vocational consultation report" and a "pain clinic screening evaluation" which contain a number of physical and psychological recommendations.


Although attorney Kenworthy was not able to obtain the full benefits desired, we find he has provided the employee with valuable legal services.  According to attorney Kenworthy's affidavit of attorney fees, he spent a total of 2.6 hours working on this issue, billed at $140 per hour for a total bill of $364.00.


We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases as required by AS 23.30.145(b) and Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).  After taking into account each of these factors and recognizing the employee was denied admittance but was given guidance by the University of Washington Pain Clinic, we conclude attorney Kenworthy is entitled to an award of $182.00 or half the amount requested.  He also requests an award of $3.50 for photocopy costs on 14 pages billed at $.25 per page.  We hereby award an adjusted cost figure at $.10 per page or $1.40 in accord with a AAC 45.180(f)(15).


ORDER

1.  The employee's claim for treatment of his hip and back conditions denied and dismissed.


2.  The defendants shall pay attorney Kenworthy $182 for attorney fees and $1.40 in costs associated with the employee's placement at the University of Washington Pain Clinic.


Dated at Fairbanks, Alaska this 25th day of July, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Morton, employee/applicant; v. City of Fairbanks, MUS, employer; and City of Fairbanks (self‑insured), defendant; Case No. 8327636; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 25th day of July, 1994.



Cathy D. Hill, Clerk
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     �Due to the unavailability of the industry member of the northern panel, a panel quorum, consisting of the designated chairman and the labor member, heard the claim without objection of the parties.  AS  23.30.005(f).


     �According to the medical record prepared by George Vrablik, M.D., the employee slipped on ice and fell.  At hearing, the employee testified that he fell when his "knee gave out."





     �Avoid heavy lifting, carrying; climbing; and repetitive squatting and kneeling.







