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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE BISHOP,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9112854



)

WIRE COMMUNICATIONS, INC.,
)
AWCB Decision No. 94-0179



)


Employer,
)
Filed with AWCB Anchorage



)
July 28, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

_________________________________________)


We heard this matter on June 17, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and its insurer were represented by attorney Trena L. Heikes.  The record closed at the conclusion of the hearing.


ISSUES

1.  Is the employee entitled to a compensation rate adjustment?


2.  Is the employee entitled to reemployment benefits?


3.  Is the employee entitled to attorney's fees and costs?


SUMMARY OF THE EVIDENCE
I.  Compensation Rate Adjustment.


It is undisputed Bishop strained his low‑back on May 28, 1991 while working for the employer.  The insurer accepted the claim and has paid temporary total disability (TTD) and permanent partial impairment (PPI) benefits and medical expenses.


To assist the insurer in establishing his gross weekly wage needed to calculate his TTD rate, the employee submitted Internal Revenue Service (IRS) W‑2 and 1099 forms on October 10, 1991.  The W‑2 forms indicated Bishop earned a combined income of $47,513.36 in 1989 and 1990.  Based on the W‑2 information, the employee's gross weekly earnings were determined to be $475.14 under AS 23.30.220(a)(1) and his TTD rate was set at $316.98 a week under AS 23.30.185.


The 1099 forms claimed the employee earned a total of $109,826.38 in 1989 and 1990 working for J.D. Enterprises Land Clearing.  No IRS Form Schedule "C" accompanied the Form 1099 indicating the business expenses to offset business earnings claimed.  Accordingly, the insurer  requested copies of Bishop's 1989 and 1990 tax returns.


Bishop was declared medically stable on January 27, 1992 by Michael James, M.D.  Also at that time, Dr. James performed a PPI evaluation and gave the employee a PPI rating of 21% of the whole person pursuant to AS 23.30.190. This rating was made under the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd. ed.) The insurer accepted this rating, paid $28,350.00 in PPI benefits, and discontinued TTD benefits.


When Bishop finally gave the insurer copies of his 1989 and 1990 tax returns on February 10, 1993, they revealed he did not report to the IRS $109,826.38 in 1099 earnings.  The employee reported only the earnings set forth in the W‑2 Forms previously submitted to the insurer.  The insurer repeatedly requested Bishop to execute an IRS release so that it might obtain his tax returns for the years in question.  The employee failed to execute the release, however, until compelled by us at a February 17, 1994 hearing on the insurer's petition to compel discovery.  Bishop v. Wire Communications, Inc., AWCB No. 94‑0032 (February 24, 1994).  These tax returns from the IRS mirrored those submitted by the employee on February 10, 1993, and also did not reflect the $109,826.38 in earnings claimed on the 1099 forms.


In addition to the income noted above, the employee also claims he earned, but was not paid, a total of $117,000.00 for services performed between 1987 and 1991 while employed by Shelly Equipment Rental, Inc.  This company was owned by his wife and it went into bankruptcy in 1988.  On July 24, 1991, Bishop filed a priority claim form in the United States Bankruptcy Court.  This claim form stated he earned $4,000 a month for full‑time work between November 1987 and July 1988 and $2,500 a month for part‑time work between February 1988 and June 1991.

II.  Reemployment Benefits.


On November 22, 1991, Bishop completed the Laser Technology International Fibre Optic Splicing School in Phoenix, Arizona.  He testified he paid all costs for tuition, books, living expenses, and transportation.  No evidence in support of this claim has been provided.


Prior to undertaking this training, the employee had not requested an eligibility evaluation for reemployment benefits under AS 23.30.041(c).  Accordingly, he was not in a reemployment benefits plan authorized under AS 23.30.041(g)‑(p).


On January 24, 1992, Bishop filed a request for an eligibility evaluation for reemployment benefits with the Reemployment Benefits Administrator's Designee (RBA Designee).  By letter dated February 4, 1992, the RBA Designee informed the employee that his request was denied for two reasons.  First, Bishop had not filed a physician's report predicting that his injury might permanently preclude him from returning to his job at the time of injury.  Second, his request was not accompanied by a letter explaining what were the unusual and extenuating circumstances which prevented him from requesting an evaluation within 90 days of his injury.  The employee did not appeal the RBA's determination of ineligibility and has not responded to the her letter.

III.   Hearing and Deposition Testimony.


At the hearing, Shelly Flahr, employee's ex‑wife, testified she had owned Shelly Equipment Rental, Inc. and the employee worked for the company from 1983 to 1991.  She said he was not paid after 1987 because of the company's financial difficulties and eventual bankruptcy.  Flahr stated he was to be paid $2,500 a month and, therefore, he earned what was noted in the claim he filed with the bankruptcy court.  She acknowledged that she did not know the hours the employee had worked.


Bishop was deposed on February 10 and March 29, 1993 and testified at the hearing.  He stated he was the manager for Shelly Equipment Rental, Inc. between 1983 and 1991, and he never received the $2,500 a month he earned after 1987.  He testified that in 1989 and 1990 he could have worked in the same capacity for another employer, earned more, and been paid.


In his deposition, the employee testified as follows:


Q.  Have you ever [had] any drug or alcohol related convictions?


A.  I had a driving while intoxicated conviction, yes.


Q.  And when was that?


A.  I believe it was in '84.


Q.  Any other drug or alcohol‑related convictions?


A.  No.


. . . .


Q.  In the last 10 years, have you ever been charged with a crime?


A.  No, I don't believe so.


Q.  No other charges or convictions other than the DWI and the speeding tickets?


A.  I don't believe so.

(Bishop's deposition at 167‑168).


At the hearing Bishop admitted that in addition to his 1984 driving while intoxicated (DWI) conviction, he also had DWI convictions in 1973 and 1988.  Further, he admitted that in February 1991, while being represented by an attorney, he plead guilty to filing a false claim against the United States Government.  The employee acknowledged that on April 26, 1991, he was sentenced for that crime to five years probation, 30 hours of community service, and a fine of $3,500.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.    Is the employee entitled to a compensation rate adjustment?

A person's spendable weekly wage, which is the basis for calculating his compensation rate, is determined under AS 23.30.220.  This statute provides in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis form computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


The W‑2 Forms Bishop submitted reflect he earned a total of $47,513.36 in the years 1989 and 1990.  With this evidence, the insurer determined his TTD rate based on his gross weekly earnings were $475.14. The employee contends these earnings do not reflect a fair approximation of his future earning capacity because they included neither the $109,826.38 he earned in the J.D. Enterprises Land Clearing joint venture nor the $117,000.00 he earned working for Shelly Equipment Rental, Inc., as represented on his 1099 forms.  He argues that it should make no difference that the latter sums were never paid to him.


Regarding the earnings claimed on 1099 forms, the insurer contends that we have consistently held that earnings reported on IRS tax returns provide the best evidence of an employee's income.  It also indicates that we have consistently refused to consider unreported earnings as reliable evidence.  The insurer asserts this is particularly important in this case because the employee is not trustworthy.  In support of these propositions, the insurer refers to Rogers v. Ketchikan Pulp Co., AWCB No. 92‑0276 (November 17, 1992); Epps v.  Seley, Inc., AWCB No. 87‑0009 (January 13, 1987) and -Plank v. J & Drywall, AWCB No. 85‑0181 (June 21, 1985).


With respect to the earnings indicated on the priority creditor form filed with the United States Bankruptcy Court, the insurer argues, among other things, that Bishop is not trustworthy and he cannot be believed in this regard.


With respect to both of Bishop's claims for a compensation rate adjustment, AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  The Alaska Supreme Court has held, "[t]he text of AS 23.30.120(a) indicates the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."


The court has also held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the benefits claimed. Burgess Construction v.Smallwood, 623 P.2d 312, 316 (Alaska 1981)


If the employee presents sufficient evidence to establish this link, the presumption attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 670 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption. Miller v. ITT Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id. at 1046.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, we must first determine whether the employee has established the preliminary link.  He testified he earned a total of $109,826.38 working for the J.D. Enterprises Land Clearing joint venture in 1989 and 1990.  He filed 1099 Forms with IRS reflecting these earnings.  Bishop also testified that between 1987 and 1991, he earned $117,000.00 working for Shelly Equipment Rental, Inc. and filed a priority claim for this amount with the United States Bankruptcy Court.  Flahr testified the employee earned this amount but was not paid.  Based on these facts, we find the preliminary link has been established and the presumption of compensability attaches to Bishop's claim for a compensation rate increase.


Next, we must decide whether the insurer has come forward with substantial evidence to overcome the presumption.  We find that it has for several reasons.


First, we decline to adjust his compensation to reflect wages claimed but not paid because they have not been "earned." One definition of "earn" simply states, "To acquire by labor, service or  performance.” (Black's Law Dictionary 598 (4th ed. 1968).  Another provides, "to gain or get in return for one's labor or service . . . to acquire or profit . . . to gain income."  Webster's College Dictionary 420 (1991).  Applying these rather straight forward definitions to the facts of these claims, it can been seen that he did not, in fact, "earn" anything.  He readily admits to not having gained, acquired, or profited from his labor or service.  


Next, we agree with the insurer's argument that only earnings reflected in tax returns, and not unreported earnings, should be used in calculating a person's spendable weekly wage.  As stated in Epps, at 4: 


We have consistently held that tax returns (i.e. IRS Form 1040) provides the best evidence of an employee's income because upon signing the form, the taxpayer swears under penalty of perjury that he is reporting correct income and expenses information to the best of his or her knowledge


This is especially true in this case where we find the employee was not a credible witness.  AS 23.30.122. Except for his ex‑wife's rather limited testimony, the only thing in support of his claim is his testimony, a couple of 1099 forms which were filled out but not filed with the IRS, and a creditor’s claim filed with the United States Bankruptcy Court.  This evidence is insubstantial in and of itself, but when combined with the fact that Bishop lied about his criminal record under oath, it evaporates completely.  To forget minor details under oath is one thing, but to forget two DWI convictions, one as recent as 1988, is quite another.  We are also appalled by the fact that after being convicted of filing a false claim against the United States Government and while still on probation for that crime, Bishop testified under oath that, with the exception of a 1984 DWI conviction, he had not been charged with or convicted of a crime.


Because the amounts of money which are the basis of Bishop's claims were not "earnings" and in light of the fact the employee is not a credible witness, we find the insurer has eliminated all reasonable possibilities that Bishop is entitled to a compensation rate adjustment.


Since we have found that the insurer has come forth with substantial evidence to overcome the presumption, it drops out and Bishop must prove all elements of his case by a preponderance of the evidence.  Because the claims in question are based almost solely on the testimony of an uncredible witness, we find the asserted facts do not induce in us a belief that they are probably true.  Accordingly, we conclude Bishop has not proven all elements of his claim by a preponderance of the evidence and, therefore, it must be denied and dismissed.

II.  Is the employee entitled to reimbursement of reemployment benefits?

AS 23.30.041 sets forth the procedure an employee must follow when seeking reemployment benefits.  Subsection (c) provides in part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


Other subsections of this statute provide for, among other things, rehabilitation specialists, evaluations and appeals, the basis for eligibility determinations, reemployment benefit plans and appeals of plans.


It is undisputed that in November 1991, the employee completed a fibre optic splicing course in Phoenix.  He personally paid for tuition, books, living expenses, and transportation.  Before undertaking this course, however, Bishop did not advise the insurer of his plans.  Further, he did not request the RBA to have an eligibility evaluation performed by a rehabilitation specialist. it was only in January 1992 that Bishop decided to seek reimbursement for his costs from the insurer and the RBA. Even when he filed his request with the RBA Designee for an eligibility evaluation in January 1992, it was denied.  He had not filed the necessary physician's report predicting his injury might permanently preclude him from returning to his job at the time.  The employee had also failed to submit to the RBA Designee a letter explaining the unusual and extenuating circumstances that prevented him from requesting an evaluation within 90 days of his injury.  The RBA's determination was not appealed and the information the RBA requested was not submitted.


We do not believe in this case there is any reason to circumvent the evaluation process set forth in AS 23.30.041 and order reimbursement in lieu of reemployment benefits.  See Bossert v. North Employment Agency, AWCB No. 91‑0328 (December 13, 1991); and Garcia v. Barrett Inns, Inc., AWCB No. 85‑0309 (November  4, 1985).  Accordingly, this claim must he denied and dismissed.

III  .Is the Employee Entitled to Attorney's Fees and Costs?

Since we have not awarded any compensation and the employee's attorney has not been successful in prosecuting his claim, we find he is entitled to neither statutory attorney's fees under AS 23.30.145(a) nor reasonable fees and costs under AS 23.30.145(b). Accordingly, this claim must be denied and dismissed. 


ORDER

1.  The employee's claim for a compensation rate adjustment is denied and dismissed.


2.  The employee's claim for reemployment benefits is denied and dismissed.


3.  The employee' claim for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of July, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bruce Bishop, employee/applicant; v. Wire Communications, Inc., employer; and Alaska National Insurance Co., insurer/defendants; Case No.9112854; dated and filed in office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 28th day of July, 1994.



Charles Davis, Clerk
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