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)
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and
)



)
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)



)
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)


  Defendants.
)

                                   )


This matter was heard on June 17, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and its insurer were represented by attorney James E. Hutchins.  The record closed at the conclusion of the hearing.  


In arriving at our findings of fact and conclusions of law, we considered the employee's testimony and the medical reports of Paul L. Steer, M.D., a specialist in infectious diseases, J. Michael James, M.D., a specialist in physical medicine rehabilitation, and Morris R. Horning, M.D., a specialist in physical medicine rehabilitation.  We did not consider the medical reports of Steven M. Henderson, D.C. and W. Scott Kiester, D.O.; Kenneth R. Pervier, M.D., and Samuel H. Schurig, D.O.  On March 22, 1994, the insurer filed a request to cross‑examine these doctors under 8 AAC 45.052(2).  The employee did not provide the insurer with this opportunity and, therefore, we cannot rely on the medical reports of these physicians.


ISSUES

1.  Is the employee entitled to reinstatement of temporary total disability benefits from May 16, 1992 until such time a physician determines he is medically stable?


2.  Is the employee's herpes zoster infection related to his work‑related injury?


3.  Is the employee in need of further medical treatment?


4.  Is the employee entitled to reasonable fees under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE

It is undisputed that on March 13, 1992, Hardman was pulling a five‑inch hose while fueling a Boeing 717 aircraft while working for the employer.  There was a sudden flex in the hose causing a sudden increase in force resisting his pull and he experienced immediate low back and left leg pain.  Three days after suffering this injury, Hardman developed herpes zoster (shingles).  The insurer accepted the employee's claim relating to back and leg problems and starting paying temporary total disability (TTD) benefits and medical expenses.  However, on March 24, 1992 the insurer controverted Hardman's claim relating to herpes zoster on the basis it was not related to the March 13, 1992 incident.


After taking a history and performing an examination on April 22, 1992, Dr. Steer stated:


Although it is extremely unusual, I think the injury and the shingles are related.  Usually episodes of herpes zoster in a non‑immunocompromised host occur unrelated to any other injury or illness.  However, the temporal relationship of the injury of 3‑13‑92 and the first description of the zoster rash occurring on 3‑16‑92 in the same distribution as his complaints of discomfort subsequent to the 3‑13 injury makes me think that there is a relationship. . . .  From his description of the injury, I suspect he had an L5 dorsal root lumbar nerve strain with local inflammation and/or irritation which mechanically allowed the Zoster to reactivate in the same distribution, i.e. left L5, as the strain.  This, I think, is an unusual occurrence.


I think he is essentially recovered from the zoster L5 left.  His lesions now have totally finished scabbing over and he is left basically with just residual pigmentary changes that should gradually fade. . . .

(Dr.  Steer report dated April 22, 1992, at 1‑2).


Dr. Steer concluded by stating the employee: (1) had essentially recovered from herpes zoster; (2) would not have problems with post‑herpetic neuralgia: (3) had not sustained any permanent or partial impairment as a result of the herpes zoster; (4) he was released for work; (5) he was medically stable; and (6) no specific further treatment was indicated for the herpes zoster.


At the insurer's request, Hardman was seen by Dr. James an May 6, 1992.  The doctor noted that a magnetic resonance imaging (MRI) report in the employee's medical file demonstrated a normal study, that is, it showed no evidence of abnormality appreciated in the lumbar spine.  He also noted that an electromyogram (EMG) report of the legs demonstrated some mild signs of a left L5 root involvement including some mild overt denervation in the left L5 distribution as well as a delay of the left peroneal F‑wave.  It was his impression, among other things, that Hardman had a herpes zoster infection of the left L5 root with secondary pain and limitation.  Dr. James stated:


In assessing this gentleman, I do not feel there is any relationship between his herpes zoster infection and his alleged injury at work.  In fact, I would wonder whether the entire problem he presents today is a result of his herpes zoster (shingles) radiculitis and some secondary pain as a result of that.  I can see no reason why this patient should have this degree of intractable pain as a result of his extremely modest historical injury.

(Dr.  James report dated May 6, 1992, at 4).

The doctor stated Hardman could not return to work at that time.  This was, however, because of the herpes zoster infection and not the work‑related injury.  He noted that if the employee were to suffer a permanent impairment, it would also be a result of the herpes zoster infection and not the work‑related injury.  Based on these findings by Dr. James, the insurer terminated TTD benefits on May 15, 1992.


At the request of both parties, Hardman was seen by Dr. Horning on June 24, 1993, The doctor reported the employee complained of constant pain in his low back and left leg and a popping in the low back.  The employee told Dr. Horning he felt the nerve involved in the shingles was the same nerve associated with the back injury, and that the back injury was the cause for the viral flareup that produced the nerve pain associated with the shingles.  He acknowledged that the shingles had cleared up in terms of skin manifestation.  Hardman also told the doctor that one of his problems was that his pubic bone moved about three time every week as a result of the March 1992 injury.  He reported needing to lie down for three or four hours every day.  Even walking through a grocery store caused him to be in bed for two or three days.


Dr. Horning found no objective evidence relating the employee’s subjective complaints of left low back and left hip pain to the March 1992 incident.  He believed there were no residual effects from the herpes zoster condition.  Dr. Horning felt Hardman had reached medical stability from his back strain by September 15,  1992.  In explaining how he arrived at this date, the doctor stated:


That date is selected arbitrarily, and to give the benefit of the doubt to Mr. Hardman.  There is no objective evidence today, or in any of the prior medical records, of any verifiable abnormality related to the strain of March 13, 1992.  Therefore, one would expect a soft tissue strain to be totally healed within about six weeks.  Again, to give the benefit of doubt, I have allowed four months, to September 15, 1992.

(Dr. Horning report dated June 24, 1993, at 4).


Dr. Horning further stated the employee did not need additional treatment because of the back strain or the herpes zoster, he did not suffer a permanent partial impairment because of these conditions and, he could return to work at the job he was doing in March 1992.


At the hearing Hardman explained his injury and symptoms.  He stated he still has spinal pain at the belt level and pain under his arms.  According to his testimony, after 45 minutes to an hour of standing he needs to lie down.  If he sits longer than an hour, he says he becomes a "wreck." The employee stated he often needs to use a cane while doing such things as shopping.  He acknowledged that he has not gone back to any type of work since March 13, 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Reinstatement of TTD Benefits After May 15, 1992.


In considering the question of whether the employee was temporarily and totally disabled after May 15, 1992, we must look to the provisions of AS 23.30.185, which states:


In the case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.265(21)
 provides:


"medical stability" means the date after which further objective measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


"Clear and convincing evidence" has been defined by the Alaska Supreme Court as "belief that the truth of the asserted fact is highly probable."  Saxton v. Harris, 398 P.2d 71 72 (Alaska 1964).  This is a higher standard of persuasion than the "preponderance of the evidence" which requires only showing that "the asserted facts are probably true.  Id.


AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."   Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption, the employer must present substantial evidence the disability is not work‑related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Id. at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment are not work‑related or 2)eliminating all reasonable possibilities the disability and need for medical treatment are work‑related.

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, Inc., 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton, 395 P.2d at 72.


Based on this discussion, the initial question is whether Hardman has established the preliminary link between his disability caused by his back and leg problems after May 15, 1992 and his injury.  We find that he has for several reasons.  First, continuing disability must be presumed when an employer has once accepted the claim and paid TTD benefits.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and Wien Air Alaska v. Kramer, 807 P.2d 471, 474 n.6 (Alaska 1991).  It is undisputed the insurer accepted Hardman's claim and paid TTD bene its for a period of time Accordingly, the presumption of compensability attaches to the employee's claim.


The next question is whether the insurer has come forward with substantial evidence to overcome the presumption. We find that the insurer has carried this burden of proof.  Based on an MRI study, Dr. James found no evidence of abnormality appreciated in the lumbar spine.  An EMG report of the left leg he reviewed indicated some mild signs of a left L5 root involvement as well as a delay of the left peroneal F‑wave.  Dr. James attributed this leg condition, however, not to any work‑related injury Hardman might have sustained on March 13, 1992, but to a preexisting or underlying herpes roster infection.  In his opinion the employee could return to work in May 1992, except for the herpes zoster infection.


Approximately a year later, in June 1993, Dr. Horning found no objective evidence upon examination or in any prior medical records relating the employee's subjective complaints of left low back and left hip pain to the March 1992 injury.  The doctor explained that a soft tissue strain normally heals totally within six weeks.


Based on these facts, we find the insurer has eliminated all reasonable possibilities that Hardman's disability after May 6, 1992, was work‑related.  Gomes, 544 P.2d at 1016.  Accordingly, the presumption of compensability has been overcome by substantial evidence.


Having determined the insurer has come forward with substantial evidence to overcome the presumption of compensability, the final question is whether Hardman has proven all elements of his claim by a preponderance of the evidence.  The only evidence to support the employee's asserted fact that he continued to be temporarily and totally disabled after May 15, 1992, is his testimony.  He stated that as a result of his injury he has been in constant and continuing pain and discomfort.  He explained the dire consequences he suffers when he stands, sits, and walks too long.  Weighing this evidence against the substantial medical evidence discussed above in finding the presumption of compensability rebutted, we find the employee has not carried his burden of proof in this regard.  In other words, in considering all the evidence, we do not believe Hardman's asserted facts are probably true. Saxton, 395 P.2d at 72.  Accordingly, the employee's claim for TTD benefits after May 15, 1992 must be denied and dismissed.

II.  Relationship Between the Employee's Herpes Zoster and the Work‑Related injury.

Applying the analysis discussed above, the first question is whether the employee has established a preliminary link between his herpes zoster infection and his March 13, 1992 injury.  We find that he has and the presumption of compensability attaches to Hardman's claim.  Dr. Steer felt there was a relationship between the work‑related injury and the infection.  This opinion was based on the temporal relationship of the March 13, 1992 injury and the first description of the zoster rash occurring on March 16, 1992.

The second question is whether the insurer has come forward with substantial evidence to overcome the presumption.  Dr. James did not feel there was any relationship between Hardman's herpes zoster infection and his work‑related injury on March 13, 1992.  Dr. Horning did not offer his own opinion on the subject.  Based on this evidence, we find the insurer has produced affirmative evidence the herpes zoster is not work‑related.  Accordingly, the insurer has come forward with substantial evidence to overcome the presumption of compensability and it drops out.

The final question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  We find that he has carried this burden of proof based primarily on two factors.  First, Dr. Steer specializes in infectious diseases, Dr. James does not.  Second, Dr. Steer gave a reasoned basis for his opinion, Dr. James did not.  Dr. Steer believed the relationship in question, while unusual, existed for two reasons.  First, there was a temporal relationship between the accident and the development of the zoster rash three days later.  Second, he believed the employee had a L5 level dorsal root lumbar nerve strain with local inflammation which mechanically allowed the zoster to reactivate in the same nerve distribution.  We do not find Dr. Steer's description of this occurrence as "unusual" to mean his opinion lacks medical credibility.


Based on these facts presented in this case, we conclude Hardman's herpes zoster infection resulted from the work‑related injury he suffered on March 13, 1992.

III.  Need for Further Medical Treatment.


In the first instance, we find the question of whether continued medical treatment is reasonable and necessary is medically Complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.


As noted previously, the initial question is whether Hardman has raised the presumption of compensability.  The employee produced no medical evidence to support his claim for continued medical treatment under AS 23.30.095.  However, the need for continuing medical care is presumed.  Carter, 818 P.2d at 665.


Since the preliminary link has been established and the presumption attached to the employee's claim, we find the insurer has produced affirmative evidence that any need for further medical treatment is not work‑related.  Drs.  Steer, James, and Horning, have all unequivocally concluded Hardman had recovered from his strain injury and his herpes zoster infection within months after the injury.  Further, these physicians found the employee to he medically stable, could return to work without limitation, would not suffer a permanent impairment, and was not in need of further medical treatment shortly after the March incident.  Based on these facts, we find the insurer has eliminated all reasonable possibilities the need for further medical treatment is workrelated.  Accordingly, the insurer has come forward with substantial evidence to rebut any presumption of compensability and the employee must prove all elements of claim by a preponderance of the evidence.


The employee offers no evidence but his own testimony describing his pain and difficulties to refute the medical evidence noted above.  Accordingly, Hardman did not prove all elements of his claim by a preponderance of the evidence.  Consequently, this claim must be denied and dismissed.

IV.  Attorney's Fees.


The employee's attorney claims reasonable fees under AS 23.30.145(b), which provides in part:


If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. . . .


8 AAC 45.180(d)(1) states in part:


  A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fees under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


The record reflects the employee’s attorney filed his affidavit itemizing the hours expended, and the extent and character of the work performed on June 15, 1994.  As noted previously, the hearing was held on June 17.  The insurer objects to the employee's attorney's affidavit of fees because it was not filed at least three working days before the June 17, 1994 hearing.  Kalamarides offered no excuse for not filing his affidavit timely.  Consequently, we are unable to award a fee under AS 23.30.145(b). See Velonza v. Caterair International #616, AWCB No. Unassigned (June 9, 1994); Cadd v. Ron's Oilfield Services, AWCB No. 93‑0079 (March 26, 1993); aff'd Cadd v. Ron's Oilfield Services, 3AN‑93‑344 CI (Alaska Super.  Ct.  December 9, 1993).


ORDER

1.  The employee's claim for reinstatement of TTD benefits is denied and dismissed.


2.  The employee's claim for further medical treatment is denied and dismissed.


3.  The employee's claim that his herpes zoster infection was work‑related is granted.


4.  The employee's claim for reasonable attorney fees under AS 23.30.145(b) is denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edmund V. Hardman, employee / applicant; V. Butler Aviation,,employer; and CIGNA, insurer / defendants; Case No.9205241; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 3rd day of August, 1994.



Brady Jackson, III, Clerk
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     �In Municipality of Anchorage V. Leigh, 823 P.2d. 1241 (Alaska 1992), the Alaska Supreme Court held that the legislature, in enacting the definition of "medical stability" found in this section, had the constitutional authority to narrow the scope of the presumption of compensability provided in AS 23.30.120(a)(1).







