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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN M. REYNOLDS,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9307584



)

CONTRACTORS INTERNATIONAL, INC.,
)
AWCB Decision No. 94-0187

 (uninsured)
)



)
Filed with AWCB Fairbanks


Employer,
)
August 5, 1994


  Defendant.
)

                                   )


This claim for reemployment benefits, penalties, "late check fees" and an increase of the bond created in our September 30, 1993 Decision and Order (D&O)
 under AS 23.30.155(i) was set for hearing in Fairbanks, Alaska on July 28, 1994.  The employee represents himself but did not appear.  Attorney Michael McConahy represented the defendant.


At the outset of the hearing, Mr. McConahy stated the employee did not attend the hearing because the parties had signed a stipulation to continue the hearing in order to allow the employee to secure an attorney.  After reviewing the record, including the filed copy of the stipulation, and listening to Mr. McConahy’s representations, we canceled the hearing by oral order under AS 23.30.110 and 8 AAC 45.074 and rescheduled the hearing for August 11, 1994.  Our cancellation and rescheduling is memorialized 


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The cancellation of the scheduled hearing was granted under AS 23.30.110(c) and 8 AAC 45.074(a)(6).  AS 23.30.110(c) provides in part, "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board."


8 AAC 45.074(a) provides in parts:


Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


  (1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible;


  (2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


  (3) a party or representative becomes ill;


  (4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


  (5) irreparable harm will result from a failure to grant the requested continuance.


The "Stipulation for Continuance of Hearing", dated July 22, 1994, reads, in part, as follows:


The parties, by and through the undersigned, hereby stipulate and agree that the hearing currently scheduled for July 28, 1994 should be continued to the next available hearing date.  This stipulation is necessary because Mr. Croft is reviewing the Employee's case and has not decided yet whether to accept the case.  In the meantime certain deadlines, such as the time to file witness lists and hearing memorandums, are due.


Although continuances are not favored by the board, 8 AAC 45.074 does provide for continuances for good cause, such as when a party's representative is unavailable and when irreparable harm will result from the failure to grant the continuance.  Here the employee has been trying to retain Croft since the last preheating, but no decision has been reached by Croft through no fault of the employee.  The parties have been waiting for such a decision and even continued the deposition of the employee to allow him the benefit of counsel.


Based on the stipulation submitted and attorney McConahy’s representation, we find good cause exists to continue the instant hearing.  Specifically, we find the unavailability of the employee and his representative on the instant scheduled hearing date is good cause to continue the hearing to the next hearing round.


ORDER

The scheduled July 28, 1994 hearing on the employee's claim is rescheduled for August 11, 1994.


Dated at Fairbanks, Alaska this 5TH day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici             


John Giuchici, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the of f ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John M. Reynolds, employee/applicant; v. Contractors international, Inc., uninsured, employer/defendant; Case No.9307584; dated and filed in the office of the Alaska Workers Compensation Board in Fairbanks, Alaska, this 5th day of August, 1994.



Cathy D. Hill, Clerk
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